




THE DRAGON OVERTAKES THE TIGER – A LEGAL 
RATIONALE TO THE FOREIGN DIRECT 



















A THESIS SUBMITTED 
 
FOR THE DEGREE OF MASTER OF LAWS 
 
DEPARTMENT OF LAW 
 












First and foremost, I would like to thank God for giving me the opportunity to 
undertake such extensive research and for making my dream of writing a thesis come 
true. 
 
I would also like to place on record my gratitude to advocate Ashish Wad for 
inspiring me think beyond my comfortable legal practice and accept the challenge of 
pursuing the LLM course. 
 
I would like to thank Mr. Alan Tan who deserves the lion’s share of the credit for 
accepting my application and my research proposal and for permitting me to work 
alongside the LLM course. This thesis would not have been possible without his 
support. 
 
My sincere gratitude is also due to Mrs. V. Kanyakumari for being a very supportive 
employer and for providing me with a flexible working schedule. 
 
I am deeply indebted to the staff at C J Koh Law Library for all their help and for 
providing me with a friendly environment at the library where I spent most of my 
time. 
 
I would also like to acknowledge the encouragement given by my grand fathers Mr. 
R.D. Gupta and Mr. J.P. Goel who believed in my abilities to manage studies, work 
and my household duties alongside. 
 
Last but not least I want to express my undying love and appreciation for my husband 
Piyush for taking over my responsibilities at home whenever I needed to allocate 















 The Table of Contents  
 
1. AN INTRODUCTION 
 
2. LEGAL SYSTEMS AS A DETERMINANT OF FDI                 
                   
a. The Statistics 
b. The Role of Law and Governance 
c. Determinants of FDI 
d. Law as a Determinant of FDI           
                              
3. THE SYSTEM OF LAW AND GOVERNMENT  
 
a. Legal History 
b. Current Legal System    
  
4.  THE FDI POLICY 
 
a. The Trend Towards Liberalisation 
b. The Policy Overview 
c. The Investment Sector – Prohibited, Encouraged and Restricted 
d. The Investment Vehicles    
    
5. STARTING AND OPERATING A BUSINESS 
 
a. Approval Requirements 
b. Application Procedure 
c. Fee 
d. Time 
e. Registration of the Establishment 
f. Other Registrations 
g. Compliance 
 
6. LAWS REGULATING LAND 
 
a. Acquisition of immovable property 
b. The procedure 
c. The cost 
 




i. Occupational Safety and Health 
ii. Employee Compensation and Social Security 
iii. Settlement of Industrial Disputes 
 iv. Special laws for Foreign Workers 
c. Conclusion 
 




c. Preferential Treatments 
 
 
9. IP LAW  
 
a. Types of IP 
b. Application for Registration 
c. Infringement and Remedies 
 
10. EXIT OPTIONS 
 
































For the year 2005-2006, China saw an inward FDI of 72.4 Billion USD. India on the 
other hand, received a comparatively miniscule 6.6 Billion USD. Though the official 
statistics make India’s FDI scenario appear to be almost insignificant, India has now 
reached the 8.3% plus rate of Gross Domestic Product (“GDP”) growth that marks the 




The earlier start of China is only partly responsible for this mammoth 12 fold gap in 
the performance of the two countries. Among the other possible host of factors 
responsible for India’s poorer performance, there is inadequate Infrastructure, 
political instability, terrorism, religious strife and may be even many more public 
holidays! 
 
Another important factor is that, in terms of integration into the global economy, the 
Chinese reforms have gone much further than India's and have reaped bigger rewards. 
My research undertakes a comparison of the legal framework for foreign investors in 
the two countries and tests the hypothesis that China attracts more FDI than India 
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 1- AN INTRODUCTION 
                                                                                             
                                              
The two neighboring countries of India and China are currently two of the world’s 
fastest growing economies.  The Republic of India as we know today came into being 
on 15 August 1947. With a total area of 3.2m square kilometers, India is the 7th 
largest country in the world. The Peoples’ Republic of China, on the other hand, was 
officially established more than two years later on October 1, 1949 and it has since 
been the world’s 4th largest and most populous country. Being traditionally 
agricultural societies, the two economies have faced similar challenges but they have 
followed completely distinct paths to liberalizing economic reform and growth. 
 
It was in the year 1978 that China introduced its first set of laws relating to Foreign 
Investment. The process of economic liberalisation commenced in India more than a 
decade later and since then, India’s approach to Foreign Direct Investment (“FDI”) 
has seen a sea of change. From a strict licensed system of the pre-1991 era, India now 
has a free regime of FDI. 
 
In the fifteen years between 1990 and 2004, (inclusive), India absorbed a total of 
$33.9 billion in Foreign Direct Investment1 (hereinafter referred to as “FDI”), while 
                                                 
1
 In the interest of consistency, this paper adopts the definition of FDI used by the United Nations 
Conference on Trade and Development (“UNCTAD”) whose statistics on FDI and other related 
measures are widely cited and accepted by current academic literature on FDI. UNCTAD relies on the 
International Monetary Fund’s (“IMF’s”) Balance of Payments Manual and the Organisation for 
Economic Co-operation and Development’s (“OECD’s”) benchmark definition in defining FDI as “an 
investment which reflects the objective of obtaining a lasting interest by a resident entity in one 
economy (‘‘direct investor’’) in an entity resident in an economy other than that of the investor 
(‘‘direct investment enterprise’’).” The lasting interest implies the existence of a long-term relationship 
 China2  secured almost $550 billion3 . For the year 2006, this 16 fold gap saw a 
reduction with China getting an inward FDI inflow of 69.5 Billion US$ and India 
receiving 16.9 Billion US$4.  Although these statistics reveal that the deviation in the 
FDI inflows of the two countries is not as drastic as it used to be a few years ago, 
nonetheless, the differential still remains as vast as 4-folds. 
 
The Conceptual Framework 
 
These statistics reveal that the Chinese dragon has overtaken the Indian tiger in terms 
of being a more attractive foreign investment destination. Among an array of factors 
responsible for this, is an important fact that China’s predictable and certain legal 
system has contributed to it overtaking India in attracting FDI. 
 
The ambit of the term “legal system” for the purposes of this thesis has been 
narrowed down to a selection of policies, legislations, regulations and cases which are 
                                                                                                                                           
between the direct investor and the enterprise and a significant degree of influence on the management 
of the enterprise. The definition is broad enough to involve both the initial transaction between the two 
entities and all subsequent capital transactions between them and among affiliated enterprises, both 
incorporated and unincorporated. (Foreign Direct Investment Statistics - How Countries Measure FDI, 
2001, IMF-OECD, 2001, OECD Benchmark Definition of Foreign Direct Investment, Appendix II - 
FDI Terms and Definitions, p. 151.) 
 
2
 Unless otherwise noted, references to “China” as a political entity are restricted to the People’s 








 UNCTAD, World Investment Report 2007; available at www.unctad.org/wir 
 
 relevant from the point of view of a foreign investor and can therefore said to 
influence FDI. 
 
However, to be able to answer whether the laws in China are indeed more conducive 
than the laws in India for attracting, maintaining and increasing FDI inflows, it is 
imperative to delve into some secondary questions. A justification of the assumption 
that the legal environment of a host country is one of the decisive factors for the 
investment decision would be the first step. 
 
This thesis therefore begins with analyzing the role which governments and their laws 
and policies play in attracting FDI and determining whether law is a determinant of 
FDI. 
 
It is important to note however, that no law exists in isolation and the complete 
meaning and effect of any law can only be understood if studied with a historical and 
political context. Therefore, another important aspect which requires consideration is 
historical and present day legal system of he two countries. Chapter 3 therefore, sets 
out and compares the legal history of the two countries and briefly explains the basic 
principles of the Indian and the Chinese constitutions which act as the pillars of their 
respective legal systems/ 
 
Chapter 4 deals with the core issue of the investment policies of both countries. It 
identifies core economic sectors and compares the policies followed by both countries 
 with respect to these sectors. It also elaborates on the various investment vehicles 
available to foreign investors who seek to foray into these countries analyzing the 
positive and negative aspects of these investment options. 
 
Chapter 5 undertakes a comparative analysis of the respective approval and 
application procedures followed by the two countries. This section clarifies which 
country provides a more time and cost effective investment process. 
 
 After aquiring permission to invest a country, the next step for a foreign investor is to 
aquire a tangible place to set up business on. This is where he comes in close contact 
with the land laws of the recipient country. Chapter 6 therefore, analyses and 
compares the laws which regulate ownership, possession and use of land and 
buildings in both India and China. 
 
Laws and regulations which address compensation, safety and health of labour as also 
prescribe means for settlement of industrial disputes are also greatly significant to a 
foreign investor. Chapter 7 identifies the key labour laws of the two countries and 
with the help of some international reports, comparatively analyses which of the two 
is more investor friendly. 
 
Chapter 8 deals with another crutial set of laws which are capable of impacting an 
investment decision. This section on tax laws identifies a sample of prominent taxes 
 which foreign investors in both countries are required to pay and then compares the 
registration procedures, the rates and incentives which apply. 
 
In view of the huge losses that have to be borne by enterprises owing to 
counterfeiting and piracy in both India and China, another set of laws that has 
acquired prominence is intellectual property laws. Chapter 9 delves into the local and 
international legal regime that is in place in both countries and also analyses the 
efficacy of their respective implementation systems. 
 
The final stage in a foreign investor’s journey is that of winding up his operations in a 
country. The ease and certainty of winding up procedures give confidence to a 
prospective investor on his investment decision. Chapter 9 explores the exit options 
made available by the Indian and the Chinese governments to their investors. 
 
There are several other factors relevant to my legal study such as the dispute 
resolution mechanisms of the two countries and environmental laws which I have not 
managed to explore due to constraints of time and restrictions of the word limit. 
 
Apart from the legal factors, there are several social and cultural factors also which 
are known to influence an investment decision. These include presence of corruption, 
availability of skilled labour and cost factors, higher literacy and better infrastructure. 
These issues have not been explored by me as they are beyond the purview of my 
legal study. 
 The Claim 
 
Through the research undertaken by me, it is evident that the Chinese legal system 
does have certain positive attributes which possibly contribute in making it a 
favorable investment destination. However, I have also discovered that the Indian 
legal system also has its plus points which it can possibly leverage on to close the gap 
in FDI performance of the two countries. 
 
Among the positive attributes of the Chinese legal system, which this thesis reveals, 
is the fact that the format of the FDI law in China is far simpler than the framework 
that prevails in India. The use of distinct investment vehicles as starting points for 
laying out the whole body of law makes it very user friendly.  
 
Another visible advantage of the Chinese FDI law is that it is vertically integrated and 
the investor-government interface is thereby very minimal and convenient.  
 
The Chinese government has also been actively improving and updating its legal 
system and there have been several new enactments and amendments to the law 
which will potentially go a long way in making the legal set up more favourable to 
investors. 
 
 In India’s favor, it is fair to say that whereas China benefits from its well laid out 
structure of investment laws, India continues to have one of the most liberal and 
















 2- LEGAL SYSTEMS AS A DETERMINANT OF FDI  
The Role of Law and Governance 
 
Historically investment was largely made in the context of colonial expansion and 
until the mid-1980’s, many governments viewed trans national corporations with 
suspicion and tended to curtail their freedom of action through outright prohibitions, 
limitations on the industries in which they were allowed to operate, restrictions on 
profit remittances and capital repatriation, or the imposition of stringent performance 
requirements.5  
 
During the past fifteen years or so, however, there has been a sea-change in the 
attitude of the governments of developing countries towards FDI. Attracting FDI has 
now become a key part of national development strategies for many countries in the 
world. They see such investments as bolstering domestic capital, productivity, and 
employment, all of which are perceived to be crucial to boosting economic growth6.  
 
To achieve this end, the national investment regimes all over the world are being 
liberalized. Restrictions like burdensome screening procedures on admission of 
foreign investors, extensive performance requirements and limitations on repatriation 
                                                 
5
 ‘Trends in Policies and Investment Flows to Developing Countries’, Foreign Direct Investment and 
Development-UNCTAD Series On Issues In International Investment Agreements, UNITED 
NATIONS, 1999, Section 1, pp. 9-13 
 
6
 Ibid at 13 
 
 of profits are being lowered or even removed.7 Moreover, the function of investment 
authorities in host countries is changing from being monitoring entities to investment 
promotion agencies.8  
 
In addition to this, positive financial incentives such as payments for each job created, 
access to cheap finance, loan guarantees, and subsidized utilities are being offered.9 
Tax breaks are the other most common form of such incentives. Many countries offer 
duty free access to imports of inputs, and tax holidays or reduced rates of corporation 
tax to investors, often confined to a distinct geographical area known as an EPZ 
(“Export Processing Zone”).10 There may also be exemptions from different kinds of 
local taxes where the local government is defining investment policy. Another form 
of incentive being offered to promote foreign investment is easing labour law 
requirements and the lowering of environmental standards.11  
 
The above paragraphs give a brief overview of the initiatives that have been taken by 
countries with respect to liberalizing their legal systems to attract FDI. However, 
there may be a counter argument that foreign investment cannot be attracted by 
making the above mentioned changes in legal systems, but FDI inflows are being 
attracted by different factors altogether. The question which thus remains to be 





 Daniel D. Bradlow and Alfred Escher (Eds.), Legal Aspects of Foreign Direct Investment, 1999, 









 Olivia Jensen, ‘Investment Policies that Really Attract FDI’, Centre for Competition, Investment and 
Economic Regulation, Number 3 of 2003. (http://www.cuts-international.org/pdf/CCIER-3-2003.pdf)  
 answered is, whether there is indeed a cause and effect relationship between 
liberalising and de-regulating the legal system of a country and attracting foreign 
investment or whether there are different factors altogether which are in fact 
responsible for growth in FDI inflows. But before I proceed to that discussion, I shall 
discuss what some of the other determinants that might be held responsible for the 
inflow of FDI in a country, are. 
 
Other Determinants of FDI 
 
There may be several statistical, historical, social and economic determinants 
attributable to the inflow of FDI. Three of the prominent factors explaining the 
consistently huge gap in the performance of India and China are set out below. 
 
The headstart that China has got in reforming almost a decade prior to India is one of 
the probable explanations for it’s better performance. China liberalised in 1979 under 
Deng Xiopang’s “open door policy” and India liberalised in 1991 under the new 
industrial policy. It is therefore arguable that this 13 year head start is responsible for 
China’s better performance as of today. However, the natural open-market based 
economic growth over time may not be an ultimate explanation because while India 
benifited from the rapid economic growth that took place worldwide during the 
1990’s, China opened up its economy at a time when the historical growth rates in 
FDI were comparatively much less12 and it was only much later during the period of 
                                                 
12
 UNCTAD, Inward FDI stock, by Host Region and Economy, 1980-2004, 1970-2004 (Sept. 29, 
2005), available at http://www.unctad.org/sections/dite_dir/docs/wir2005_instock_en.xls 
 1990-2000 that developing economies as a whole (such as those of Mexico, China 
and Brazil) first became attractive targets for capital-exporting countries13. 
 
Another explanation which is offered is that China’s inward FDI figures are bloated 
owing to China’s practice of recycling investment through ethnically related, but 
politically distinct, neighboring Chinese economies such as Hong Kong or Macao ( a 
practice called “round-tripping”) and therefore cannot be fairly measured against 
India’s figures to establish that China is indeed more successful in attracting FDI. 14  
 
According to the round-tripping hypothesis, Chinese firms illegally transfer domestic 
(unaccounted) money to these countries and then invest it in the mainland as FDI 
inflows in order to benefit from the preferential treatment given to FDI in terms of 
taxation, labor policy, etc. Since round-tripping is essentially clandestine, accurate 
data is difficult to obtain. The problem of relying solely on this explanation is that it 
fails to fully explain the performance descrepancy of approximately 400% (as per 
2006 figures) even after the bloated Chinese FDI figures are adjusted according to the 
UNCTAD Investment Brief of 200715 which estimates that round-tripping accounts 
for approximately 25% of the FDI inflows in China.  
                                                                                                                                           
 
13
 Theodore H. Moran, Foreign Direct Investment and Development: The new policy agenda for 




 The Planning Commission in India argues on these lines. Planning Commission, Government of 




 UNCTAD Investment Brief, Number 2 of 2007 
 
  
As is the case with China, scholars have also raised doubts over the accuracy of the 
FDI figures quoted by the Indian government. While addressing the Private Sector 
Development Forum 2002, in Washington DC, Pfeffermann16 made the assertion that 
the FDI gap between India and China is not nearly as huge as may be suggested by 
official figures. 
 
 He specifically pointed out two dimensions of the huge reported discrepancy 
between the FDI inflows of India and China i.e. over-reporting of FDI by China in 
terms of its alleged round-tripping of FDI and under reporting of FDI by India 
because of non-conformity of India’s method of measuring FDI to the international 
standards (the IMF definition)17.  
 
Some of the principal components that India excludes while estimating its actual FDI 
inflows are reinvested earnings by foreign companies (which are part of foreign 
investor profits that are not distributed to shareholders as dividends and are reinvested 
in the affiliates in the host country); proceeds of foreign equity listings and foreign 
subordinated loans to domestic subsidiaries as part of inter-company (short and long-
term) debt transactions and overseas commercial borrowings (financial leasing, trade 
credits, grants, bonds) by foreign direct investors. However, it was admitted by Prof. 
Pfeffermann that the alignment of the Indian FDI with the international norm could 
                                                 
16
 Pfeffermann, G. (2002), “Paradoxes: China vs. India”, paper presented at the Private Sector Development 
Forum 2002, April 23-24, 2002 - World Bank, Washington, DC. 
 
17
 Supra at 1 
 
 possibly narrow down the gap between FDI in India and China, but merely 
accomplishing this is not enough to close down the actual difference.18 
 
The other host of factors attributable for India’s poorer performance, include, 
inadequate infrastructure, political instability, terrorism, religious strife, bureaucracy 
and corruption. However, China is also plagued with many of these factors which 
equally antagonize and deter foreign investors19.  
 
The World Bank’s survey of global firms (World Development Report Survey of 
global firms, 2005) showed that 27% of firms determined corruption in China to be a 
major constraint, whereas 37% of the firms found the same to be true in India. 20 
Moreover, 33% of firms found policy uncertainity to be a significant obstacle in 
China, while 21% of the firms found it to be a significant obstacle in India.21 
 
If, as the evidence suggests, both countries are similarly placed with respect to 
inefficiency and corruption, then there must be a more robust explanation for the FDI 
gap. 
 
                                                 
18
 Supra at 16 
 
19
 Daniel H. Rosen, Behind the Open Door: Foreign Enterprises in the Chinese Market Place, Institute 
of International Economics, U.S.A, (1999), 30-35  
 
20








 Commercial factors such as large markets, availability of skilled and low wage labour, 
competitive costs of materials etc, cannot be assumed to be the solely decisive factors 
contributing to FDI, as the present statistics reveal that there is a noticeable incline in 
the FDI graph of most countries post liberalisation22 although the commercial factors 
remain constant.  
 
This would then perhaps imply that the foreign investors are not motivated by profit 
alone and they seek something more than essential economic ingredients i.e. land, 
labour, capital and enterprise.  
 
Law as a determinant of FDI 
 
The distinguishing feature of FDI from foreign investments in general is that it 
requires continuous presence of the foreign investor and it’s management staff in the 
host state.23 This makes it relatively difficult for the investor to withdraw it’s home 
state resources promptly as and when the need so arises. The lasting relationship 
between the investor and the host country that is so created necessitates that the 
investment transaction mesh in with the local economy in which it operates.24 Thus, 
the domestic laws of the host country become critical to an investor seeking to ingress 
and grow in a foreign economy.  
                                                 
22
 Supra at 3 
 
23
 Supra at 1 
 
24




To fully understand the legal regime applicable to FDI, not only are the numerous 
regulations issued by the investment promotion agencies relevant, but the laws 
relating to tax, labour, intellectual property, banking, environment and contract play 
an equally crucial role. 
 
Although there is past research which suggests that depending on the nature, duration 
and size of the investment, liberalization of the legal and regulatory framework of the 
host country plays but a minimal role in attracting foreign investors25, it is imperative 
to note that governments of the host country continue to go through a gradual 
overhaul of their legal system in an to attempt to attract and accommodate foreign 
investors within their domain.  
 
On the basis of the foregoing discussion, I would like to investigate whether China 
has indeed overtaken India owing to better form, substance and implementation of its 
laws among other things. It would be fruitful to understand the variance of the laws of 
India with those of China and then try and recommend modifications to the Indian 
system where desirable and possible. 
 
In the chapters which follow, I will compare the legal framework of India and China 
to analyse firstly, if there is a substantive difference between the two countries and 
                                                 
25
 Amanda Perry, Legal systems as a determinant of foreign direct investment: lessons from Sri Lanka, 
Kluwer Law International, 2001. 
 secondly, if there is, then, whether the laws in China are indeed more conducive than 






















 3- SYSTEM OF LAW AND GOVERNMENT 
 
The Investment bank Goldman Sachs in its research conducted in the year 2003 has 
predicted a dramatically different world by 2050 where India and China would 
overtake countries of the G6 in the list of the world’s ten largest economies.26 Since 
then, a keen interest in these two economies has been generated. Facts and figures in 
this research suggest that of the two, China is and shall most probably remain the 
more successful of the two neighbors for decades to come.  
 
To be able to analyse and rationalise the role which the laws of the two countries 
might play in supporting this prediction, it will be pertinent to first compare the core 
system of law and government of the two countries before progressing with a detailed 
comparison of their respective policies and regulations.  
 
To understand the process of culmination of the legal systems in two of these most 
ancient civilisations, this paper begins with a brief discussion of the legal history of 
the two ancient countries leading up to their institutional arrangement in the present 





                                                 
26
 Goldman Sachs Global Economic Paper No:99, Dreaming with BRICs- The Path to 2050, 1st 
October 2003, (http://www2.goldmansachs.com/insight/research/reports/99.pdf). 
  
 The Legal History 
 
 The legal history of India can conveniently be studied under four major periods – 
‘Hindu period’, ‘Muslim period’, ‘British period’ and the ‘Post-Independence period’. 
27
 The over 40 centuries old Chinese history can also be broadly classified into three 
prime eras – the ‘Feudal era’, the ‘Dynastic era’ and the ‘Modern era’. 28 
 
In ancient India, economics, politics and law were all subsets of a wider religious 
philosophy called Hinduism emphasizing on devotion and compassion.29 This is why 
this period is referred to as the ‘Hindu Period’. A pivotal concept of this time was the 
division of society by a caste system earmarking the lawful activities and functions of 
individuals. 30  This caste system had repercussions on the appointment of 
administrative and judicial officers (which were reserved for the higher classes), and 
also on severity of punishments ordered for various caste members for the same 
crime.31 The monarch, who was the fountainhead of justice, carried the administration 
of his kingdom, along with his chief priest and military commander.32 The features of 
higher courts superseding the courts below, and an elaborate judicial procedure of a 
plaint, followed by a reply, leading to a trial and investigation by court, were inherent 
                                                 
27
 V.D. Kulshreshtha, Landmarks in Indian Legal History and Constitutional History, Eastern Book 
Company, 1972, p. 1. 
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 features of the judicial system even at that time.33 The startling features however were 
that of trial by ordeal where the accused was asked to face an ordeal by fire or poison 
to prove their innocence on the basis that God would save the honest.34 
 
The first accounts of ancient China describe it as being a primarily feudal society 
where the clan inheritance system prevailed, much as was the case with India at that 
time. The real difference of this period known as the “Feudal era”, however, was in 
the extent of the power exercised by the Chinese Emperor who did not interfere in 
affairs of the feudal states35 whereas their Indian counterparts had greater influence. 
The law that prevailed in this era was primarily in the form of a code of propriety 
which was a tacit model of exemplary conduct known as “li” and a set of penal 
provisions, incorporated in the “xing shu”, loosely translated as the punishment 
books36.  
 
The 5th century BC witnessed a turning point in Chinese legal history with the 
teachings of Confucius acquiring prominence. This period saw an up gradation of the 
significance of law from a mere collection of rules for ruling society and the concept 
of “li” became universally applicable, thereby defeating social stratification for the 
application of laws37.  





 Ibid, pp 1-12. 
 
35
 Supra note 28, p. 26. 
 
36
 Ibid p. 17-18 
 
37
 ibid p.43 
  
The legalists that succeeded Confucius, did not ascribe to a mere moral example to 
persuade people into obedience. They stressed on the establishment of the rule of law 
as opposed to the rule of men, advocated equal applicability of law to all and the 
imposition of punishments38. Most importantly, it is this period that is said to have 
brought about codification and compilation of the law (“Fa Jing”), for the first time 
in China39.  
 
China continued to take leaps in legal advancement during this period, when a truly 
universal Chinese empire was created in the 2nd century BC. During this period, 
bureaucracy came into being allowing Chinese law to acquire significance for the 
entire territory as a whole.40 India, on the other hand, was still grappling with its 
religious issues and social disparities. 
 
The second phase of Indian history started from the beginning of the 10th century 
A.D., when most parts of India came under Muslim rule and the rulers began to rule 
India according to the tenets of Islam. Despite this, the Muslim rulers were political 
enough not to antagonize the Hindus completely and upon accepting the superiority 
of the Muslim ruler they were allowed rights of protection of their mode of worship 
                                                                                                                                           
 
38
 Ibid p.46 
 
39
 Ibid p.57 
 
40
 Ibid p.13. 
 
 and enforcement of their own personal laws. 41 An extra ordinary feature of the legal 
system prevalent in this period was the inception of an institution of lawyers for the 
general litigants and advocates for the government.42  
 
While the foreign Muslims ruled over major parts of India, China enjoyed relative 
political stability with a series of Dynastic rulers being only briefly displaced by the 
foreign rule of the Mongols. This period is therefore known as the ‘Dynastic era’. 
Although the rules of the Mongol rulers departed from Chinese tradition, they had but 
a minimal impact owing to their limited coverage43 in terms of time and space. The 
codes drafted during this era were very elaborate and left little room for exercise of 
any discretion, although judges were known to apply case law and decide by analogy 
where they found it difficult to apply any single law44. Moreover, the system of 
selection of civil servants was very advanced45, but a negative aspect of these codes 
was the absence of civil law (commonly understood as law concerning with private 
concerns of citizens from the point of view of those citizens eg. contract, property etc). 
As the codes dealt with all matters only from the point of view of the ruler, the notion 
of ‘rights’ was absent 46  and there was no formal private legal profession to aid 
litigation among individuals.47 
                                                 
41






 Supra Note 28, p. 156. 
 
44
 Ibid, p. 217. 
 
45
 Ibid p.11. 
 
46
 Ibid p. 220. 
  
It was in the year 1601 when the British East India Company came to India as a body 
of trading merchants, that the British started to influence the Indian legal system with 
the western notions of law. Initially the company only had juridical and legislative 
power to regulate its own business but gradually it took shape of a territorial power 
and acquired power to establish courts and raise its own military. 48 It was at this time 
that the ‘Doctrine of precedents’ took roots in the Indian legal system. But it was only 
after the transfer of power from the company to the British crown in 1858 that major 
changes in the Indian legal, political and social set up occurred.49  The first law 
commission that was formulated in India by the British stuck to the goal of providing 
“uniformity where possible and diversity where necessary” as expressed by Lord 
Macaulay.50 As a result of this policy, uniform laws such as the Indian Penal Code 
(1860), the Civil procedure Code (1832), the Criminal Procedure Code (1861) and the 
Contract Act (1872) came into being. 51 
 
The foregoing discussion makes it clear that both countries suffered in the age of 
colonialism and imperialism, in different ways, and therefore sought to achieve 
liberalisation in the immediate post-war years under comparable banners of anti-
westernism, socialism and dependence, to differing extends, on the Soviet Bloc. 
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 Ibid p.236. 
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The Current Legal system 
 
The Republic of India as we know it today came into being on 15 August 1947 after 
attaining independence from the British rule. The basic features of the British 
parliament, executive and judiciary were however retained, establishing India as a 
federal, democratic republic. This is the reason why the current Indian system of law 
is based on the English common law and follows the tradition of binding precedents 
and the adversarial system of litigation and that is also why the language of the law in 
India is English. 
 
China, on the other hand, (although it abolished monarchy in 1912), was officially 
established as The Peoples’ Republic of China much later on October 1, 1949.  
Owing to its history, China has a system of socialist law and the legal structures and 
organs, as they stand today, are both socialist in nature. Unlike India, the present 
Chinese system of law is not derived from any one particular country, but is the result 
of combined influence of several systems of law and political thought which have 
preceded the present structure. 
 
The supreme law of the land in India is its constitution. The other sources of law 
comprise of statutes, common law, customary law and case law. With the majority of 
Indian laws being codified (except certain personal laws and tort law), the law-
making bodies in India acquire a special significance. The law-making powers of the 
 Union and the 28 different States and 7 union territories are listed in the constitution. 
The Union has exclusive power to legislate on areas on national importance such as 
defence, tax and foreign affairs. Matters such as social security and price controls can 
be legislated upon by both the Union and the State legislatures. However, in cases of 
overlap, the Union law prevails. For matters pertaining to local government and 
agriculture etc, the State has exclusive power to formulate laws. 
 
The fundamental law of China too is its constitution and the other major source of 
law is legislations promulgated by the National People’s Congress (“NPC”) and the 
local People’s Congresses at the level of its 23 provinces (including Taiwan). In areas 
where there is no legislation, basic principles are established through the policy 
directives issued by the Communist Party of China (“CPC”) with Chinese essentially 
being the language of the law. The one very unique and distinguishing feature of 
governance in China is that there is no separation of power between the NPC, the 
judicial and the administrative organs at various levels in the country as it is the 
congress itself that creates and supervises these organs. 
 
India has a stable parliamentary democracy characterized by the foundational 
elements of rule of law52. The majority of foreign investors participating at the 2004 
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 A. T. Kearney FDI Confidence Index survey53 also concurred on the fact and favored 
India over China in both the areas of rule of law and transparency.  
 
However, the one-party government in China seemingly has the authority, leverage 
and nimbleness to implement legal, infrastructural and economic directives that drive 
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 4- THE FDI POLICIES 
 
The Trend towards Liberalisation 
 
After the Third Plenary Session of the Eleventh CPC Central Committee in 1978, the 
Chinese Communists, with Comrade Deng Xiaoping as their chief representative, 
shifted the focus of the work of the whole Party onto economic development and 
carried out reform and opening to the outside world which ushered in a new era of 
development in the socialist cause54.  
 
It was in this year that China introduced the “open door policy” and its first set of 
laws meant to attract foreign investment55 came about. This policy was however; 
selectively implemented only in specific areas called the Special Economic Zones 
(“SEZs”) concentrated in the southeastern provinces of Fujian and Guangdong close 
to Honk Kong, Taiwan and Macau.  
 
Thereafter in 1984, after having experimented with several economic policies, China 
gradually opened up fourteen more coastal cities to foreign investment for the 
purposes of enabling China, with its abundant labor supply, to benefit from relocation 
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 of labor-intensive industries as the developed countries shed these for more 
information-intensive industries.56  
 
The third stage of economic reform was the central government’s decision in 1990 to 
reinvigorate Shanghai by moving away from its initial strategy of attracting labor-
intensive industries towards more capital and knowledge-based development in China 
and providing even better preferential treatment to foreign investors.57 
 
 The process of economic liberalisation commenced in India more than a decade later 
than China and since then, India’s approach to FDI has seen a sea of change. From a 
strict licensed system of the pre-1991 era, having high tariffs and restricted quotas for 
protecting local producers from foreign competition, India now has a free regime of 
FDI.  
 
The Industrial Policy Resolution of 1948 was introduced immediately after 
independence and it emphasized the importance to the economy of securing a 
continuous increase in production and ensuring its equitable distribution.58 This was 
followed by the Industrial Policy Resolution of 1956 which had as its objective the 
acceleration of the rate of economic growth and the speeding up of industrialization 
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 as means of achieving a socialist pattern of society.59 However, in 1956, capital was 
scarce and the base of entrepreneurship not strong enough, hence, the 1956 Industrial 
Policy Resolution gave primacy to the role of the State to assume a predominant and 
direct responsibility for industrial development. 
 
The Industrial Policy statement of 1973, inter alia, identified high-priority industries 
where investment from large industrial houses and foreign companies would be 
permitted and the Industrial Policy Statement of 1977 created a balance by laying 
emphasis on decentralization and on the role of small-scale, tiny and cottage 
industries.60  
 
These policies created a climate for rapid industrial growth in the country. Thus a 
broad-based infrastructure had been built up, basic industries had been established 
and a high degree of self-reliance in a large number of items - raw materials, 
intermediates, finished goods - had been achieved.  
 
It was in response to a fiscal and balance of payments crisis in 1991, however that 
India launched a program of economic policy reforms consisting of stabilization-cum-
structural adjustment measures with a view to attain macroeconomic stability and 
higher rates of economic growth.61  







61Nirupam Bajpai and Jeffrey D. Sachs; “India in the era of economic reforms”, The Hindu,  Jan 28, 
2004 ; available at http://www.thehindubusinessline.com/bl10/stories/2004012800401000.htm and 
  
Although some rethinking on economic policy had begun in the early 1980s, by when 
the limitations of the earlier strategy based upon import substitution, public sector 
dominance and extensive government control over private sector activity had become 
evident; the policy response was limited only to liberalizing particular aspects of the 
control system.62 By contrast, the reforms in the 1990s in the industrial, trade, and 
financial sectors, among others, were much wider and deeper. 
 
In 1991, foreign investment and technology collaboration was welcomed to obtain 
higher technology, to increase exports and to expand the production base. With a 
view to injecting the desired level of technological dynamism in Indian industry, 
government provided automatic approval for technology agreement related to high 
priority industries within specified parameters.63 Similar facilities were available for 
other industries as well if such agreements did not require the expenditure of free 
exchange.64 
 
Like China, India too followed a process of calibrated liberalization of its FDI regime 
not in terms of the geographical sectors but in terms of industrial sectors. Whereas in 
the pre-1991 period FDI was allowed selectively up to 40%, in 1991 it was allowed 
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 up to 51% under the automatic route for 35 priority sectors and in the year 1997, it 
was decided to allow up to 74/51/50% FDI in 111 sectors under the automatic route 
and 100% in some sectors.65 Steadily, more and more sectors were opened, equity 
caps raised and conditions relaxed and in 2000, up to 100% was allowed under the 
automatic route in all sectors except those sectors that were under a negative list.66 
 
The Policy Overview 
 
 China’s FDI regime does not offer a uniform foreign investment code as there are 
several hundred laws, regulations and decisions relating to foreign investment that 
China has promulgated in the last few years. The National Development Reform 
Commission (“NDRC”) and the Ministry of Commerce (“MOFCOM”) in China have 
jointly defined the broad foreign investment policies of the country in document 
known as the Foreign Investment Industrial Guidance Catalogue (Amended 2007)67. 
 
There has been a visible shift in the FDI policy of China as is apparent from the 
various policy decisions introduced in this amended catalogue of 2007 (previous 
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 Available at  http://www.fdi.gov.cn/pub/FDI_EN/Laws/law_en_info.jsp?docid=87372 , a website 
operated by the Investment Promotion Agency of MOFCOM, China. 
 
 revisions occurred in 1997, 2002 and 2004)68. The government intends to reduce the 
focus from investments in manufacturing sector using traditional technologies which 
previously comprised a bulk of inward FDI.69 Also, to address the issue of China’s 
trade surplus, the government has now decided to discontinue its earlier policy of 
encouraging investment projects that export 100% of their product.70 
 
 The current policy objectives are to upgrade China’s industrial structure by 
encouraging investment projects that use new and high technologies and new 
materials.71 Pollution is another area of concern for the Chinese governement and 
therefore the present policy is to discourage investments that are highly polluting and 
consume a high level of materials and energy.72 On the contrary, investments that 
bring in environment friendly and resource saving tachnologies are now encouraged. 
To further balance regional development, the policy has been revised to provide 
favourable treatment to investment projects in the less prosperous central and western 
regions.73 Another new feature of this policy is to view foreign investment proposals 
from a national security point of view and allow restrictive access in sectors that are 
believed to be sensitive or have strategic importance.74 
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Foreign investment in India is legally regulated through the administration of the 
exchange control laws. India had exchange controls in force in the form of the 
Foreign Exchange Regulation Act 1973 ("FERA"). With effect from 1 June 2000 
FERA has been replaced by the Foreign Exchange Management Act 1999 ("FEMA"). 
FEMA regulates the inflow and outflow of foreign currency on capital account and 
current account transactions. 
 
Under the FEMA, any foreign company wishing to do any "commercial, industrial or 
trading activity" in India must obtain the prior approval of the Foreign Investment 
Promotion Board ("FIPB")/Secretariat of Industrial Assistance ("SIA")/Reserve Bank 
of India ("RBI"), unless otherwise expressly permitted under the automatic route75. 
Further, all transactions involving foreign exchange and payments between residents 
and non-residents require the general or specific permission of RBI, unless otherwise 
expressly permitted76. In the event that permission is not sought, RBI has the right to 
prohibit, restrict or regulate establishment of a branch office or place of business in 
India77.  
 
 The FDI policy of the Government of India has been substantially liberalised over 
the years and majority of investments can be made under the automatic route without 
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 prior government approval, except in case of investment in certain specified activities, 
or where the investing company has an existing joint venture, technology tie-up or 
trademarks licensing agreement with an Indian party in the "same" field as that of the 
proposed joint venture.78 It is therefore evident that India has among the most liberal 
and transperant policies on FDI among emerging economies.  
 
In the words of the Minister for Commerce and Industry in India, the objectives of 
India’s FDI policy can be summed up as under: 
“The policy of the Government of India is to strive to maximize the developmental 
impact and spin-offs of FDI. While the Government encourages, and indeed, 
welcomes FDI in all the sectors where it is permitted, we are especially looking for 
large FDI inflows in the development of infrastructure, technological upgradation of 
Indian industry through ‘greenfield’ investments in manufacturing, and in projects 
having the potential for creating employment opportunities on a large scale.79” 
 
The Government of India reviews the FDI policy on an ongoing basis and change in 
sectoral policy/ sectoral equity caps are notified from time to time through Press 
Notes by the Secretariat for Industrial Assistance (“SIA”) in the Department of 
Industrial Policy & Promotion (“DIPP”). The policy announcement by SIA is 
subsequently notified by Reserve Bank of India (“RBI”) under Foreign Exchange 
Management Act (FEMA). 
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A comprehensive review of the FDI policy and associated procedures was undertaken 
in 2006.80  As a result, a number of rationalisation measures have been introduced 
which, inter alia include, dispensing with the need of multiple approvals from 
Government and/or regulatory agencies that exist in certain sectors, extending the 
automatic route to more sectors, and allowing FDI in new sectors.81  
 
Important Policy initiatives taken include raising FDI equity limit in domestic airlines 
sector and placing it under the automatic route and allowing FDI up to 100% under 
the automatic route for the development of townships, housing, built up infrastructure 
and construction development projects. 82 Further, FDI in cash and carry wholesale 
trading has been permitted under the automatic route and FDI in "single brand" retail 
trading has also been permitted provided certain conditions are satisfied and approval 
of the FIPB/SIA is obtained. 83  Some procedural simplifications have also been 
undertaken for approval of proposals for new joint ventures, technology 
collaborations with existing joint ventures, technology transfer/trade marks agreement 
in India and transfer of shares from existing Indian companies. 84 
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 “Investing in India- FDI policy and procedure”; Department of Industrial Policy and Promotion; 
Ministry of Commerce and Industry; Available at : http://dipp.nic.in/manual/manual_03_05.pdf 
 
 The Chinese FDI policy has now come full circle from its early days when it’s labour 
intensive markets benifitted from the switch of developed nations to more 
information-intensive industries. It now strives to follow the same path by not 
encouraging investment in simply export-oriented manufacturing industries but 
creating a preference for the industries with high and new technologies and new 
materials.  
 
India, on the other hand still grappling with issues of infrastructure, social 
development and employement generation, continues to have a policy to permit and 
encourage FDI in all industries which can contribute to this end, keeping the pollution 
and national security concerns at bay (except for key sectors like telecommunication 
and defence) for the time being and thus leaving greater avenues for prospective 
investors. 
 
The Investment Sectors 
 
China approved 44,001 FDI projects in 2005, of which, manufacturing industries and 
real estate industries accounted for 70.4% and 9% respectively and leasing and 
commercial services, transportation, storage and shipping services accounted for 
6.2% and 3% respectively.85  
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 The most popular sectors for FDI in India for the same time period were computer 
software and electronics, financial and non-financial services, transport and 
telecom. 86 Although the statistics thus far reveal that India and China have not 
traditionally been competing for FDI inflows in the same sectors, it will nonetheless 
be a worthy exercise to compare the sectors which are open for investment, to be able 




China has categorized the industries into those that are “encouraged”, “restricted” or 
“prohibited” for foreign investment. The Foreign Investment Industrial Guidance 
Catalogue (Amended 2007), 87  contains a list of industries segregated on these 
parameters and industries that are not listed are considered to be permitted unless 
otherwise specified in other PRC regulations. 
 
The prohibited category contains forty industrial areas in which foreign investment is 
not allowed. Some key areas in this category include the following: 
 
1. News agencies and Radio and TV stations, which are prohibited sectors so as 
to disallow foreign interest in dissemination of local news. 
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 2. Gambling and eroticism, which are prohibited for social reasons. 
 
3. Conventional coal-fired power plants and exploring radio-active minerals are 
disallowed for environmental reasons. 
 
4. Manufacture of weapons and ammunitions are disallowed for reasons of 
national security.  
 
5. Manufacture of traditional Chinese medicines and cultivation of China’s rare 
precious breeds of plants, husbandry or aquatic products are also protected 
sectors in national interest. 
 
6. The most-recent additions to this list comprise of certain areas of scientific 
research, geographical exploration and technical services such as development 
of stem cells and marine/aerial mapping. 
 
India too prohibits foreign investment in certain specified sectors however; these are 
very few in number as compared to the corresponding Chinese prohibitions and 
contain only 4 sectors namely: 
Gambling, lottery, atomic energy and retail trade (except single brand product 
retailing). 88 
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The Restricted Sectors 
 
The restricted category of the Chinese catalogue 89  comprises of eighty seven 
industries in which FDI is permitted only upon fulfillment of certain conditions in 
respect of the form of investment or the equity ratio. For instance, certain sectors such 
as the forestry industry and the real estate industry require the foreign investment 
vehicle to be either an Equity Joint Venture or a Contractual Joint Venture. Other 
sectors like mining for coal and precious metals, wholesale and retail of essentials 
such as grain, cotton, vegetable oil and medicines, have restrictive access to foreign 
investors and are open only if they allow their Chinese partners to hold majority 
shares in the investment vehicle.  
 
The real purpose behind imposing such restrictions is to reduce the reliance of the 
indigenous economy on foreign players for essential commodities and to favor and 
safeguard the interests of the local Chinese in traditional industries and ownership of 
their natural resources. 
 
There are other sectors like the financial services sector which, although has been 
gradually opened up to foreign investment, but is still subject to some conditions and 
restrictions. Foreign equity in insurance companies for instance, is limited to 50%. 
Similarly, the securities investment companies are permitted to have foreign equity of 
a maximum of 49% only. 
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The Indian policy on restricting foreign investment in some sectors is similar to the 
Chinese policy in spirit but more elaborate in terms of expressing the nature and 
extent of restrictions attracted by each sector. The Investing in India- FDI policy and 
procedure catalogue issued annually by the Department of Industrial Policy and 
Promotion of the Ministry of Commerce and Industry, sets out a detailed tabulation of 
the restricted industrial sectors. 
 
As per the catalogue of 2006, 90 the first kind of restriction that may be imposed upon 
investment is the requirement of procuring governmental approval. Mostly FDI is 
allowed under the automatic route for all sectors, however, the government has 
enlisted certain sectors which cannot, as a matter of course, avail of this freedom and 
need to follow the prescribed bureaucratic procedure. The other type of restriction is 
that pertaining to equity ratio. Depending upon the extent of such a restriction an 
equity cap of 26%, 49% or 74% may be permitted. Any particular sector may face 
either one or both of these kinds of restrictions. 
 
A comparison of the policies of the two countries reveals that foreign investment in 
industries like print media, which is prohibited in China, is permitted in India 
although only up to an equity cap of 26% and that too with prior government 
approval. Other sectors which attract similar restrictions are defense industries, 
                                                 
90
 Supra 88 
 
 insurance and up linking a news TV channel. These sectors being vital to the 
economy and national security are also respectively restricted and prohibited in China. 
 
Sectors to which a higher equity cap of 49% applies include domestic airlines and 
basic and cellular telecommunication services. There are other sectors to which this 
equity cap applies along with the requirement of seeking government approval. These 
include DTH and cable network broadcasting companies and asset reconstruction 
companies.  
 
The other relatively more open sectors that are allowed to have majority foreign 
investment of up to 74% are sectors such as development of existing airports which 
are essential for the progress of the Indian economy and private sector banks. Internet 
service providers and companies involved in establishment of satellites or atomic 
minerals can also have majority foreign holding of up to 74% but only with prior 
approval of the government. 
 
There are also a number of sectors identified by the government which, are although 
open to a 100% FDI, attract the limitation of having to comply with other national 
legislative requirements and procure government approval. These include sectors 
such as exploitation of coal where FDI is permitted subject to the provisions of the 
Coal Mines (Nationalisation) Act of 1973 and courier services which have to work 
within the ambit of the Indian Post Office Act, 1898.  
 
 There are also very few sectors such as the Non Banking financial companies which 
attract minimum capitalization requirements.  
 
Activities/items that require an industrial license, proposals in which the foreign 
collaborator has an existing venture/tie up in India in the same field and proposals for 
acquisition of shares in an existing Indian company in the financial services sector are 
other sectors where prior government approval is mandated. 91 
 
The Encouraged Sectors 
 
The Chinese FDI policy as stated in its catalogue92, encourages foreign investment in 
all of three hundred and fifty one industrial sectors, almost ten times the number of 
industries that are prohibited. The consequences of being included in this list are that 
such a project may enjoy certain tax incentives, be subject to less onerous approval 
requirements and in some cases be eligible for priority allocation of energy, 
communication and land resources. 
 
A comparative analysis of the sectors encouraged by both countries yields some 
interesting results. China encourages foreign investment in farming, forestry and 
fisheries for improvement of low yielding fields, for attracting new and improved 
planting and production technologies and for planting of forest trees. India, on the 
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 other hand, does not allow investment in any agricultural sector except Floriculture, 
Horticulture, Development of Seeds, Animal Husbandry, Aqua-culture and tea 
plantation (subject to certain conditions)93. 
 
China also encourages investment in exploitation of petroleum, natural gas and iron 
ore. However, most of these mining and quarrying industries are required to opt for 
either equity joint ventures or contractual joint ventures in order to ensure that the 
local Chinese retain some degree of ownership and control over their natural 
resources. The Indians, allow investment in these industries up to a 100% without any 
requirement of government approval provided the prevailing legislations (e.g. the 
Coal Mines (Nationalization) Act 1973) are complied with. 
 
In China, most manufacturing industries are a part of the “encouraged” list. Farm 
products, food and drinks manufacturing, textile, leather, paper, medical products, 
plastics, automobile spare parts, computer and electronic equipment etc are just a few 
examples. 
 
Another sector where the Chinese are more open than their Indian counterparts is 
wholesale and retail trade which is encouraged in China except for a few essential 
commodities. In contrast, retail trade is one of the very few prohibited sectors in India. 
 
Setting up of public health institutions as also sports facilities is encouraged in China.  
                                                 
93
 Present FDI Policy On Agriculture & Plantation, 23 Aug 2006, Department of Commerce, Press 
release available at http://commerce.nic.in/pressrelease/pressrelease_detail.asp?id=1760 
 
  
Some of the sectors recently added to this list in pursuance to China’s WTO 
commitments are services such as modern logistics and outsourcing services.94  
 
It is evident that while China is more open to FDI in some sectors, India is more open 
for others. But, to be able to conclude as to which country is in fact more open, this 
paper selects a sample of the key industrial sectors and compares which country’s 




India China Result 
Agriculture FDI in Agriculture is not 
allowed except for 
floriculture, horticulture, 
animal husbandry, 
aquaculture and tea 
plantations. 
FDI in farming is 
encouraged for low 
yielding field development 
and in forestry is 
encouraged for planting 
forest trees. Only activities 
prohibited in this sector 
include cultivation of rare 
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100% allowed with 
minimum land area and 
minimum capitalization 
requirements. 
Multi-brand retail trade is 
prohibited. 








Manufacture 100% allowed except 
sectors reserved for small 
scale industries 






It is clear that from the above analysis of key industries, China is more open for 
Agriculture, Infrastructure and Manufacturing whereas India is more open than China 
for Services and Resource based industries. Therefore, it should be safe to conclude 
that despite having a much larger list of sectors which are prohibited for investors and 
despite having introduced stricter checks for pollution and national security in its 
latest policy review, China in theory is actually open to FDI in more key (emphasis 
added) sectors than India. 
 
This is certainly the very first step in the foreign investment process as it helps 
prospective investors assess if at all they may be allowed to invest. The policies of 
opening up sectors to FDI are of course tested progressively as there still remains to 
 be seen how many applications made are actually approved and how many of the 
approved applications actually culminate into foreign investment projects on ground. 
In order to determine the above, a series of other laws and policies will be compared 
in the chapters to follow. 
 
The Investment Vehicles  
 
There are four primary forms of FDI entities or investment vehicles prevailing in 
China and these are commonly referred to as Foreign Invested Enterprises of 
(“FIEs”).96  Each FIE is accorded its own namesake law and a corresponding set of 
regulations. 
 
• The Equity Joint Venture (“EJV”) 
• The Cooperative Joint Venture (“CJV”) 
• Wholly-Owned Foreign Enterprise (“WOFE”) 
• Foreign-Invested Companies Limited by Shares (“FICLS”) 
 
1. The Equity Joint Venture (“EJV”), also known as share-holding 
corporations, are formed in China with joint capitals of foreign 
companies, enterprises, other economic organizations and individuals 
with Chinese companies, enterprises, other economic organizations 
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 and individuals. The main feature is that the joint parties invest 
together, operate together, take risk according to the ratio of their 
capitals and take responsibility for losses and profits.97  The capital 
from different parties is translated into the ratios of capitals, and in 
general the capital from foreign party should not be lower than 25%.  
EJVs are among the first and the most popular forms of FDI in 
China.98  
 
2. The Cooperative Joint Venture (“CJV”), also called contractual 
cooperation businesses, are formed in China with joint capitals or 
terms of cooperation by foreign companies, enterprises, other 
economic organizations and individuals with Chinese companies, 
enterprises, other economic organizations and individuals. The rights 
and obligations of different parties are embedded in the contract. To 
establish a cooperative business, the foreign party, generally speaking, 
supplies all or most of the capital while Chinese party supplies land, 
factory buildings, and useful facilities, and in some instances a certain 
amount of capital, as well.99 
 
The major difference between an EJV and a CJV is that the investment of 
foreign investors in the latter does not need to be converted into shares or even 









 if the investment is converted into shares, the distribution of profit, the bearing 
of risk, the sharing of liability and the assignment of property do not need to 
be decided on the basis of the shares of investors. Moreover, investment 
payback ways and administration in a CJV is more flexible. 
 
3. Wholly-Owned Foreign Enterprise (“WOFE”) or Exclusively foreign-
owned enterprises, are entities in China that are completely invested 
into by foreign companies, enterprises, other economic organizations 
and individuals in accordances with laws of China. According to the 
law of foreign-funded enterprises, the establishment of foreign 
enterprises should benefit the development of the national economy. 
The foreign funded enterprises often take the form of limited 
liability.100 
 
4. Foreign-Invested Companies Limited by Shares (“FICLS”) 101  or 
Foreign-funded share-holding companies are foreign companies, 
enterprises, other economic organizations and individuals that form 
foreign funded share-holding companies in China with Chinese 
companies, enterprises, and other economic organizations. The total 
capital of the share-holding company is formed by equal shares, 
shareholders take due responsibilities for the company according to 





 Introduced by the Provisional Regulations on Several Issues concerning establishment of Foreign 
Invested Companies Limited by Shares;  January 1995; MOFTEC 
 shares purchased; company takes responsibilities for all its debts 
through all its assets and the Chinese and foreign shareholders hold the 
shares of the company. Among them, the shares purchased and held by 
foreign investors account for more than 25% of the total registered 
capital of the company. Limited company can be founded either by 
means of starting-up or raising, and the limited liability company 
invested by the foreigners can also apply to turn into share-holding 
companies.  
 
While opening-up the domestic market, China is also exploring and actively 
expanding new types of foreign investment vehicles such as BOT (“Build Operate 
and Transfer”), multinational merger and acquisitions and so on102. 
 
For foreign investors who have no immediate plans to open business ventures in  
China, they have an option of opening a representative office which although is 
not permitted to engage in profit generating activities as is not a separate legal 
entity, may help gain experience and gain a better understanding of the size and 
potential of the China market. A representative office may only engage in non-
profit making activities like: conducting research and providing data and 
promotion materials to potential clients and partners; conducting research and 
surveying for its parent company in the local market; liaising with local and 
foreign contacts in China on behalf of it’s parent company; acting as a coordinator 
                                                 
102
 Supra 100 
 
 for the parent company’s activities in China; making travel arrangements for 
parent company representatives and potential Chinese clients; and other non-
profit making business activities.103  
 
Until 1996, EJVs were the most popular entry vehicle. 104  However, the last 
several years have seen a rapid proliferation of WFOEs. In 1997, they surpassed 
EJVs in popularity. Since then, the number of WFOEs has continued to increase 
and their growth rate has continued to outpace that of EJVs. As a result, WFOEs 
have surpassed EJVs in terms of both contractual and actually used FDI. As per 
the 2007 statistics, 3/4ths of all approved foreign investment projects in China 
were WFOES. 105  The major reason for this shift of trend is that the former 
disadvantages of WFOEs, which included lack of local support and diminished 
access to resources and markets in China's economy, have now diminished 
considerably.106 
 
These figures indicate that China has experienced a fundamental change in the 
way it attracts foreign investment, with WFOEs becoming the dominant entry 
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 “Commercial Divorce”; The China Business Review; Jingzhou Tao; 5 November 1998; available at 
http://www.chinabusinessreview.com/public/9811/tao.html#bio 
 
 mode into its market. This is of great significance to both business practitioners 
and scholars, because choosing the means of entering a foreign market is a very 
important strategic decision and has a crucial impact on the competitive 
advantage of multinational enterprises (“MNEs”). Various factors contributing to 
EJV problems have been identified, but the primary factor stems from the joint 
ownership--and often management--by at least two parent firms. With shared 
management, partners can disagree on just about every aspect of the venture, 
thereby paralyzing decision-making. This is particularly true with Sino-foreign 
JVs, where partners have divergent objectives, disparate expectations, 
incompatible business practices, and social and cultural differences--a potentially 
fatal flaw in today's mercurial Chinese markets.107 
 
A foreign company planning to set up business operations in India has the 
following options:  
 
(1) By incorporating a company through:  
(i) joint ventures; or 
(ii) wholly owned subsidiary. 
 
A company is one which is registered under the provisions of the Companies Act 
1956 ("Companies Act"). It may be either a public company or a private company, 
with or without limited liability. A private company is one which by its 
constitutional documents: 
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 • restricts the right to transfer its shares; 
• limits the number of its shareholders to fifty; 
• prohibits any invitation to the public to subscribe for any of its shares or 
debentures; 108 
 
A public company means any company which is not a private company. 109 
 
Foreign equity in such Indian companies can be up to 100% depending on the 
requirements of the investor, subject to any equity caps prescribed in respect of 
the area of activities under the FDI policy. 
 
(2) As a foreign company through:  
(i) liaison office/representative office; 
(ii) branch office; 
(iii) project office. 
 
Establishing a liaison office or a branch office or project office requires prior 
approval of the Reserve Bank of India ("RBI")110.  
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 Foreign Exchange Management (Establishment in India of Branch Office of other place of business) 
Regulations, 2000 
 A liaison office means a place of business to act as a channel of communication 
between the principal place of business or head office and the entity in India but 
which does not undertake any commercial/trading/industrial activity and 
maintains itself out of inward remittances received from abroad. A liaison office 
may be permitted to carry on the following activities:  
(a) representing in India the parent company/group companies; 
(b) promoting export/import from/to India; 
(c) promoting technical/financial collaboration between parent/group 
companies and companies in India; and 
(d) acting as a communication channel between the parent company and 
Indian companies.111 
 
Branch office in India may be permitted by RBI to undertake the following 
activities:  
(a) import/export of goods; 
(b) rendering professional or consultancy services; 
(c) carrying out research work in which the parent company is engaged; 
(d) promoting technical or financial collaborations between Indian companies 
and parent or overseas group company; 
(e) representing the parent company in India and acting as buying/selling 
agent in India; 




 (f) rendering services in information technology and development of software 
in India; 
(g) rendering technical support to the products supplied by the parent/group 
companies; and 
(h) foreign airline/shipping company.112 
 
Foreign companies can establish Project Offices (POs) in India specifically for 
the purpose of execution of specific projects. A PO is similar to a branch 
office opened for the limited purpose of executing a particular contract. As 
POs are opened for undertaking a specific activity they cannot perform any 
other function or undertake any other activity. Generally, companies engaged 
in turnkey projects or installation projects set up POs. All expenses of POs 
must be met through inward foreign currency remittances if the rupee 
component of the contract, if any, is not sufficient to meet the said expenses. 














5- THE FDI APPROVAL PROCEDURE 
 
 
The annual Doing Business Report of the World Bank ranks world economies on 
their ease of doing business on the basis of prevailing business regulations, their 
enforcement mechanisms and realities. The parameters that are accounted for in this 
ranking process are: the number of steps entrepreneurs can expect to go through to 
launch a business, the time it takes on average, the cost and minimum capital required.  
 
According to the Doing Business Report of 2008, India is ranked 111 among the 178 
selected economies and China is ranked 135114. This report implies that in terms of 
sheer cost and convenience of starting a business, India is a better place than China.  
 
The contents of this chapter lend merit to the conclusions of this report by charting 
the course of applications, approvals, licenses, registrations and other procedures 
which a foreign investor is required to comply with in order to start business 
operations in either country.  
 
We shall begin with exploring the preliminary requirements and procedure of starting 
and operating a business in India. 
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(a) Automatic Approval:  
India allows FDI up to 100% under the automatic route in most sectors. 115  For 
investment permitted via this route, this means that no prior approval either by the 
Government or RBI is required. The only obligation is that of post-facto filing of data 
relating to the investment which is to be made with the Reserve Bank of India (“RBI”) 
for record and data purposes. The investors are required to notify the concerned 
regional office of RBI within 30 days of receipt of inward remittances and file the 
required documents within 30 days of issue of shares to foreign investors.116  
 
(b) FIPB Approval: 
All activities which are not covered under the automatic route require prior 
government approval. The Foreign Investment Promotion Board (“FIPB”) of the 
Ministry of Finance ensures a single-window approval for the investment and acts as 
a screening agency (for sensitive/ negative list sectors).117 
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 The FDI Policy Overview, Investment Commission of India; available at 
http://www.investmentcommission.in/policies_and_laws.htm 
 
 The FDI policy of the government of India as discussed in the preceding chapter 
specifies sectors which require prior government approval for investment such as 
sectors notified as prohibited or sectors notified with CAPS or limits of permitted 
investment where, proposals falling outside such notified sectoral CAPS, need 
government approval.  
 
Further, FDI for activities that require an industrial license; proposals for acquisitions 
of shares in an existing Indian company in financial service sector and where 
Securities and Exchange Board of India (substantial acquisition of shares and 
takeovers) regulations, 1997 are attracted 118  and proposals in which the foreign 
collaborator has an existing financial/technical collaboration in India in the same 
field119 also need government approval. 
 
Application Procedure 
All proposals for foreign investment requiring Government approval are considered 
by the FIPB. For seeking the approval for FDI, applications in form FC-IL are 
required to be submitted to the Department of Economic Affairs (“DEA”), Ministry 
of Finance. 120 Plain paper applications carrying all relevant details are also accepted.  
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 Applications can also be submitted with Indian Missions abroad who forward them to 
the DEA for further processing.121 
 
There are special provisions for Non-Resident Indians (“NRIs”) and Export Oriented 
Units (“EOUs”). FDI applications with NRI Investments and/or for 100% EOUs are 
to be submitted to the Secretariat of Industrial Assistance (“SIA”) at the Ministry of 
Commerce and Industry.122  
 
Fee 
No fee is payable upon filing of the application.123  
 
Time 
Foreign investment proposals received at the DEA are generally placed before the 
FIPB within fifteen days of receipt. The Government policy mandates that proposals 
should be considered by the FIPB keeping in view the time-frame of six weeks for 
communicating Government decision. 124 
 
Registration of the Establishment 











 Guidelines for the consideration of Foreign Direct Investment (FDI) proposals by the Foreign 
Investment Promotion Board (FIPB); Department of Industrial Policy & Promotion 




 The registration requirements and procedures vary in relation to the type of entity 
being set up in India i.e. whether incorporated or otherwise.  
 
A foreign company125, meaning a body corporate incorporated outside India but 
having a place of business in India, is required, to apply to the Registrar of 
Companies (“ROC”) for registration within thirty days of its establishment of a 
place of business in India126. The ROC, for the purposes of a foreign company, is 
the Registrar having jurisdiction over New Delhi but the registration documents 
must also be delivered to the Registrar of the State in which the principal place of 
business of the company is situated.  
 
Companies incorporated outside India, desirous of opening a Liaison or Branch 
Office in India are required to make an application in form FNC-1 routed through 
a designated bank.127 The bank is then required to forward the application along 
with the relevant documents and their comments / recommendations, to the 
Reserve Bank of India in Mumbai.128  
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 The application for registration needs to be accompanied by a certified copy of the memorandum 
articles, etc, of the company, full address of the registered or principal office of the company, list of 
directors and secretary of the company, names of the persons in India authorized to accept service of 
process on the company and the full address of the office of the company in India. 
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 The Reserve Bank has granted general permission to foreign companies to 
establish Project Offices in India, provided they have secured a contract from an 
Indian company to execute a project in India, and certain prescribed criteria are 
met with. 129 However, if the above criteria are not met, the foreign entity has to 
approach RBI to obtain approval.130 
 
The process of incorporating a company in India i.e. setting up a wholly owned 
subsidiary or a Joint Venture company is more complex and requires fulfillment 
of various formalities in regard to the major registration with the Registrar of 
Companies and other complementary mandatory registrations for tax, employees’ 
provident fund schemes, state insurance schemes etc.  
 
A summary of the procedures and costs associated with setting up a private 
limited company in India as per the World Bank report131 referred to in this paper 
is as follows: 
 
No: Procedure Time to complete: Cost to complete: 
1 
Obtain director identification 
number (DIN) 
 
1 day no charge 
2 Obtain digital signature certificate 4 days INR 400 to INR 2,650 
3 
 
Present name of company for 
approval to the Registrar of 
2-3 days INR 50 
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 Companies (ROC); Get the 
memorandum and articles of 
association vetted by the 
Registrar and printed 
4 
 
Make an application to the 
Superintendent of Stamps or an 
authorized bank requesting for 
stamping of the memorandum and 
articles of association.  
1 day 
INR 200 (for MOA) + INR 
1000 (for AOA) for every 
INR 500,000 or part thereof 
+ INR 100 (stamp paper for 
declaration Form 1) 
5 
 
Present the required documents 
along with the registration fee to 
the Registrar of Companies to get 
the certificate of incorporation 
5-10 days  
6  Obtain a company seal 3 days INR 350 
7 
 
Visit an authorized franchise or 
agent appointed by National 
Securities Depository Services 
Limited to obtain a permanent 
account number  
7 days 
INR 66 (INR 66 fee & INR 




Obtain a tax account number for 
income taxes deducted at source 
from the Assessing Office in the 
local Income Tax Department 
7 days, 
simultaneously 




Register with the local Shops and 




INR 1,500 + 3 times 
registration fee for Trade 
Refuse Charges  
10 
 
Register for VAT before the Sales 
Tax Officer of the ward in which 




INR 5,000 (Registration 
Fee) + INR 100 (Stamp 
Duty) 
















 As a whole, therefore it would be safe to say that setting up a private limited 
company in India can take approximately 45 days and the cost (excluding fee of 
professionals engaged) is usually less than 10,000 INR. 
 
These requisite applications are then verified by the ROC which issues a 
“Certificate of Incorporation” as proof of incorporation. A private company can 
commence business immediately on obtaining a Certificate of Incorporation132. A 
public company is further required to obtain a “Certificate of Commencement of 
Business” by filing additional documents with the ROC.133 
 
Other Registrations 
The Industries (Development and Regulation) Act 1951 provides the basic framework 
for the overall industrial policy of the Government134. The requirement of obtaining 
an industrial license for manufacturing activities is now limited only to the 
following135: 
1. Industries of strategic, social or environmental concern: 
      Distillation and brewing of alcoholic drinks  
      Cigars and cigarettes of tobacco  
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       Electronics aerospace and defence equipment 
      Industrial explosives  
      Hazardous chemicals  
2. Industry for manufacture of items reserved136 for the small scale-
sector137 (SSI Units) by non-small scale industrial units or by units in 
which foreign equity is more than 24%.  
3. Industries whose proposed location attracts locational restrictions i.e. 
is within 25 kms of specified metropolitan cities with a population of 
over 1 million. 
Application for an industrial license, when required, can be filed along with the 
foreign investment proposal along with a draft of 2500 INR138. In such cases, they 
are considered in a composite manner by the FIPB and a composite approval is 
granted accordingly.  
Even Industries which do not require an industrial license need to file an 
Industrial Entrepreneurs Memorandum139  along with a fee of 1000 INR. This 
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 An industrial undertaking is defined as a small scale undertaking if the capital investment in plant 
and machinery does not exceed Rs. 50 million. Ministry of Small Scale Industries Notification vide 





 FORM - FC/IL available at http://siadipp.nic.in/download/il-form.doc 
 
139
 Industrial Entrepreneur Memorandum form available at 
http://siadipp.nic.in/policy/policy/ip202.htm 
 
 process can be completed electronically and an acknowledgement can be procured 
immediately. 
Entrepreneurs may also be required to obtain statutory clearances relating to 
pollution control and environment for setting up an industrial project for specific 
categories of industries notified by the Ministry of Environment and Forests140. 
Compliance 
A company is regulated inter alia by the ROC under the Companies Act, 1956 and 
compliance requirements are different for both private and public companies. 
 
A private company is required to be incorporated with a minimum paid-up capital 
of INR 100,000 (equivalent to USD 2200 approx.) and two shareholders141. A 
public company is required to be incorporated with a minimum paid-up capital of 
INR 500,000 (equivalent to USD 11,000 approx.) and seven shareholders142.  
 
A private company is required to have at least two directors whereas a public 
company must have at least three directors in charge of the management of the 
company. The Board of Directors is required to meet at least once in every three 
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 Section 3, Companies (Amendment) Act 2006 
 
142
 Section 3, Companies (Amendment) Act 2006 
 
 months and they have a statutory duty to ensure that the funds of the company are 
used for a legitimate purpose. 143 
 
 Every company is required to hold an Annual General Meeting (“AGM”) at least 
once in every 15 months144 and the profit and loss accounts, balance sheet, along 
with the reports of the directors and auditors (in case of public companies), 145 
presented at every AGM 146  are subsequently required to be filed with the 
Registrar 147. 
 
Listed companies and companies desirous of getting listed are additionally 
regulated by the Securities Exchange Board of India (“SEBI”)148. Clause 49 of the 
listing agreement of SEBI pertains to corporate governance requirements for 
listed companies and imposes several mandatory obligations regarding inter alia 
the composition, meetings and affairs of the Board of Directors and Auditors, 
disclosure of all materially significant information and means of communication 
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 In 1988 the Securities and Exchange Board of India (SEBI) was established by the Government of 
India through an executive resolution, and was subsequently upgraded as a fully autonomous body (a 
statutory Board) in the year 1992 with the passing of the Securities and Exchange Board of India Act 
(SEBI Act) on 30th January 1992. In place of Government Control, a statutory and autonomous 
regulatory board with defined responsibilities, to cover both development & regulation of the market, 
and independent powers has been set up. 
 
 through newspapers, websites etc.149 There are other non-mandatory requirements 
such as training of directors, sharing company information with shareholders and 
whistle blowing policy etc. which are also prescribed by SEBI.150 
 
We shall now discuss the requirements and procedure of starting and operating a 
business in China. 
 
Approval Requirements 
There are two types of basic approval requirements for a foreign investment 
project in China depending on whether the proposed project falls under the 
“encouraged” or “restricted” head i.e. 
(a) The project approval by NDRC or its local counterparts; and 
(b) The foreign investment approval by MOFCOM or its local counterparts.151 
 
For foreign investment in the “encouraged” industries if the total investment 
amount is US$100 million or more, the project must obtain approval from the 
central NDRC and MOFCOM with the attendant requirement that any project of 
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 US$500 million or more shall be submitted to the State Council for 
verification.152 
 
For any project with investment less than US$100 million, approval by the 
NDRC and MOFCOM counterparts at the provincial level or below will be 
sufficient. 153 
 
By contrast, for foreign investment projects in the “restricted” category, no 
approvals may be obtained below the provincial level and the threshold for 
national approval is lowered to US$ 50 million and the threshold for verification 
by the state council is lowered to US$100 million.154  
 
The Application Procedure 
The very first step in the application procedure is that of procurement of 
approval for the proposed project. The purpose of such approval is to ensure 
that the proposed projects conform to China's industrial policies and that the 
projects belong to the sectors which are officially open for foreign investment.  
 
In choosing investment projects, foreign investors may either opt for pre-
approved investment projects proposed by enterprises or institutions across 








 Articles 3 and 4 of the interim measures for the administration of examination and approval of 
foreign investment projects, promulgated by NDRC on October 9, 2004.  
 
 China (whom they would like to work with as joint venture partners) or propose 
investment projects by themselves.155  For foreign investors applying for the 
establishment of an EJV or a CJV, it is usually the responsibility of the Chinese 
partner to submit the application for the establishment of investment projects to 
competent authorities of the Chinese Government for approval. However, 
foreign investors applying for the establishment of WFOE ventures can avail of 
assistance from government authorities at the location they choose to establish 
the project. 156 
 
The next requirement is that of procurement of approval of the feasibility study 
report. A feasibility study report is generally required to include the background 
and history of the project, the capacities of marketing and production, materials 
and inputs, the location to build the project and the site chosen, the designing of 
the project, the costs of organization and management of the project, financial 
and economic assessments, and the analysis of risks. 157 It is required that the 
rate of error in the calculation of investment and costs should be restricted 
within the level of 10%.158 
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 Prospective investors are required to submit the feasibility study report along 
with the application for the establishment of investment project to local 
government authorities, which then transfers it to the concerned higher 
authorities for approval according to the project's nature, industry and 
investment volume.159 
 
After the feasibility study report is officially approved, the foreign investors and 
their Chinese co-operation partners applying for the establishment of Sino-
foreign joint ventures and co-operative ventures are free to proceed to 
discussing the signing of contracts, charters of association and other legal 
documents concerning the establishment of the project.  
 
Projects not in the scope of any restriction are generally examined and approved 
by governments of provinces, autonomous regions and municipalities and their 
respective authorized departments. 160  However, projects in sectors where 
foreign investment is restricted by the State, or projects where state coordination 
in construction and production conditions is needed, or projects which involve 
quota and license control in product export, or exceed the examining and 
approving authority of local governments, are examined and approved by 
competent departments of the State Council. 161 




160China Council for promotion of international trade, China Chamber of International Commerce, 
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Ultimately when the contracts and charters of association concerned are 
approved, competent authorities of the Chinese Government issue certificates of 
approval for the establishment of foreign-funded enterprises, after which 
investors go through enterprise registration procedures.162  
 
In an effort to simplify the procedures, the Chinese Government has adopted a 
stipulation that, for foreign investors and their Chinese co-operation partners 
applying for the establishment of small-size projects, can simultaneously submit 
the applications, the feasibility study reports and the contracts and charters of 
association together to competent authorities for overall approval. 
 
Fee 
The relevant time for paying fees is upon registration of the entity and the 
issuing of a business license. The amount of fee payable is determined by the 
amount of registered capital of the business.  
 
Joint ventures with a registered capital of up to RMB10 million must pay a 
registration fee of 0.1% of the registered capital; joint ventures having a 
registered capital of more than RMB10 million will need to pay an additional 
fee of 0.05% of the amount in excess of RMB10 million163.  






 Regulations on Standards for the Payment of Registration Fees by Enterprise Legal Persons 
  
As is the case in India, the cost of procuring foreign investment approval is 
negligible and the real cost for establishing an FIE are mainly the registration 
fee, announcement fee and registered capital. These two fees generally are 
around US$1,000 to US$3,000. For FIEs with greater investment, the fees can 
be more, but are still generally less than US$8,000.164 
 
Time 
 The time taken to complete all the preliminary matters required to gain 
approval for the establishment of a joint venture varies dramatically depending 
on the proposed location of the joint venture, the nature of the joint venture and 
the extent to which it accords with the priorities set by the state. 
 
According to the law of the People’s Republic of China on Foreign Capital 
Enterprises,165 an application for establishing a foreign capital enterprise shall 
be examined and approved or rejected by the department under the State 
Council in charge of foreign economic relations and trade, or by other agencies 
authorized by the State Council within 90 days after receiving it166.  
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 Approved by the Fourth Session of the Sixth national People’s Congress on April 12, 1986, revised 
at the 18th meeting of the Standing Committee of the Ninth National People’s Congress on October 31, 
2000, promulgated by Order No. 41 of the President of the People’s Republic of China. 
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 Article 6 of the law of the People’s Republic of China on Foreign Capital Enterprises 
  
  
Currently most FIEs are not required to approach the State Council and may be 
approved by local approval authorities. If all the required documents are 
completed and are submitted directly to the local approval authority, many FIEs 
that are not subject to specific legal restrictions can be approved and registered 
within one month167. 
 
Registration of the Establishment 
 A FIE is required to have two types of registrations after the application for its 
establishment is officially approved, namely, registration of the name of the 
foreign-funded enterprise, and registration of the establishment of the foreign-
funded enterprise.168 
 
The registration of the name of the venture to be established is intended to 
protect the name to be used and to avoid the possibility that the name chosen in 
negotiations and in the process of approval could be used by someone else for 
registration.  
 
After the contract and charter of association are officially approved, foreign 
investors and their Chinese co-operation partners, with the certificate of 
approval and other document concerned with the establishment of the foreign-
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 funded enterprise, are required to apply for the registration to the SAIC within a 
period of 30 days.169 
 
 The Doing Business project of the World Bank170 summarizes the procedures 
and costs associated with setting up a private limited company in China as 
follows: 
No: Procedure Time to 
complete: Cost to complete: 
1 Obtain a notice of pre-approval 
of the company name 1 day RMB 80 
2 
 
Open a preliminary bank 
account; deposit fund in the 
account and obtain the 
certificate of deposit  
1 day No charge 
3 
Obtain registration certification 
"business license of enterprise 
legal person" with SAIC or 
local equivalent 
1 day (if done 
in person); 14 
days if by mail 
0.08% of registered capital 
(registration fee) + RMB 10 for 
copy of Business License + RMB 




Obtain the approval to make a 
company seal from the police 
department 
1 day No charge 
5  Make a company seal 1 day RMB 300 
6 
 
Obtain the organization code 
certificate issued by the 
Quality and Technology 
Supervision Bureau 
5 days RMB 148 
7 
 
Register with the local 
statistics bureau 
1 day RMB 50 











Register for both state and 
local tax with the tax bureau  
10 days RMB 100 
9 
 
Open a formal bank account of 
the company and transfer the 
registered capital to the 
account  
1 day No charge 
10 
 
Apply for the authorization to 
print or purchase financial 
invoices/receipts  
10 days No charge 
11  Purchase uniform invoices  1 day RMB 1.05 - 1.67 per invoice book 
12 
 
File for recruitment 
registration with local career 
service center  
1 day No charge 
13 
 
Register with Social Welfare 
Insurance Center  
1 day No charge 
 
 
 Foreign investors, who have no immediate plans to open business ventures in China 
but wish to open representative offices in the country, are required to contact local 
commissions, (in cities or provinces) of MOFTEC and go through necessary 
procedures for opening representative offices locally.171  
 
The administration approval for the establishment of representative office by foreign 
trading companies, manufacturing companies, freight transportation agencies, 
contractors, consulting firms, advertising companies, investment companies, 
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 chartering companies and other economic trading organizations has been revoked.172 
The above nine types of foreign enterprises intending to establish a representative 
office in the PRC no longer need to obtain the approval from the MOFCOM or its 
designated counterparts at the provincial levels, they can entrust a qualified 
registration agent to file the application for establishment of representative office with 
the local State Administration of Industry and Commerce ("SAIC") directly.173  
However, government approval is still required for foreign economic organizations 
other than the above nine types of foreign enterprises intending to establish a 
representative office in the PRC. For example, representative offices set up by foreign 
financial institutions, insurance companies, transportation companies (including air 
and sea air transportation), airline companies, accounting firms and law firms shall be 
first approved by the People's Bank of China, the China Insurance Supervision 
Commission, the Ministry of Communication, the China Administration of Civil 
Aviation, the Ministry of Finance and the Ministry of Justice respectively. 174  
To set up a representative office in the PRC, the above nine types of foreign 
enterprises shall submit application documents to the local SAIC. These documents 
are to be submitted in Chinese. If the original document is in a language other than 
Chinese, a Chinese translation is required and should be prepared.175  
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 The Company Law, Doing Business in PRC Commentary, a CCH Publication 
 
 Once the registration is approved, the applicant is issued a Foreign Enterprise 
Representative Office Registration Certificate (the "Registration Certificate") and a 
Representative Certificate for each of the representatives.176 The representative office 
is formally and legally established on the day when its registration with the SAIC is 
approved and the Registration Certificate issued. Upon establishment, the 
representative office is legally permitted to carry out activities within its business 
scope.  
The Registration Certificate is issued for a period of one year. It must be renewed 
annually within 30 days of its expiry. 177 
After completing its registration with the SAIC, the applicant should also carry out 
registration with the local tax department, customs office (if applicable) and open a 
bank account based on the Registration Certificate. 178  The tax and customs 
registration must be carried out within 30 days after the issuance of the Registration 
Certificate.179 In addition, the representatives (in case of a non-Chinese national) and 
their families have to register with the local public security department to obtain a 
residence permit based on the Registration Certificate for the representative office 
and a Representative Certificate (or a working permit).180 
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 Other Registrations 
Industrial licensing as known in India is not a concept prevalent in China. The 
Business license is the only license which an FIE is legally required to procure. 
 
However, there are some secondary procedures and registrations which are also 
required to be completed such as tax registration, foreign exchange control 
registration, opening bank account, registration with the statistics bureau, custom 
registration, fiscal registration, land use approval and capital verification, etc.  
 
Compliance 
The operation term of foreign-invested enterprises is set through negotiation among 
investors according to related state policies and concrete conditions of different 
industries and projects. It is generally set at 10-30 year, but some may be extended to 
as long as 50 years. 181  During the operation term, enterprises have autonomy in 
management.  
 
Unlike a general domestic limited liability company, whose highest power authority 
is the shareholders’ meeting, an FIE’s highest power authority is the board of 
directors, which decides all material matters of the JV. The directors are appointed by 
the shareholders or elected at a shareholders’ meeting.182 Depending on the situation, 
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 the manner of regulating and balancing power between the board of directors and 
management can be flexibly arranged in the incorporation documents. WFOEs have 
more flexibility in setting up and regulating the allocation of power and the 
management team.183 
 
In the case of the equity joint venture, the board of directors must contain at least 
three members and seats may be held by the Chinese and/or foreign parties in 
proportion to the amount of capital contribution of each party. The Chairman may be 
either from the Chinese or foreign party and the Vice-Chairman is selected from the 
party not selecting the Chairman. This requirement also applies to contractual joint 
ventures which form an entity.184 
Establishment of an EJV necessitates a direct equity pledge from its investors but 
limits the liability of each party to its subscribed capital contribution.185 CJVs may or 
may not enjoy limited liability, depending on the degree of cooperation. CJVs are 
generally flexible in their management structure. 186 
The Equity Joint Venture Law stipulates that the foreign party generally should hold 
at least 25% of the registered capital of the joint venture187. There is no maximum 














 Article 4, EJV law 
 
 amount prescribed. This minimum requirement also applies to CJVs which take the 
form of a legal entity. 
The accounting procedures to be followed by an EJV are set out in the Income Tax 
Law on Foreign Invested Enterprises and Foreign Enterprise, the Implementing 
Regulations of the Joint Venture Law and the Accounting Regulations of the People's 
Republic of China for Joint Ventures Using Chinese and Foreign Investment. 
According to these laws, accounts must be audited by a Chinese-registered accountant 
in order to be valid188. Wholly foreign-owned enterprises must keep their accounts in 
China and submit an audited financial statement to the local finance and tax 
departments and are subject to their supervision.  
 
The Company Law of the People's Republic of China became effective on 1 July 
1994. It regulates two types of companies: limited liability companies and companies 
limited by shares.  
27 October 2005, saw a significant liberalization of the corporate regime in China 
with the old company law being amended to include 44 new provisions, 91 revisions 
and 13 deletions and the new company law coming into effect on 1 January 2006.  
Compared with the Company Law, the New Company Law has more extensively 
implemented the private law principle of self government, which is a significant step 
considering China's peculiar ideological, political and legal background. The New 
Company Law has emphasized the supremacy of a company's articles of association 
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 in governing the corporate affairs. Many default provisions in the New Company Law 
apply ONLY when the articles of association of the company do not contain contrary 
provisions. This principle is reflected in a number of provisions, including Articles 
42, 43, 44, 49, 72 and 76189.  
The New Company Law has led to some other major policy changes which favor 
foreign investors and create a more sophisticated commercial environment. A few 
prominent amendments introduced are discussed below. 
First, though the New Company Law still keeps the minimum capitalization 
requirement, the amount of the minimum registered capital for a company has been 
significantly reduced from a former RMB100, 000-500,000 to the current level of 
RMB30, 000. 190  
Second, the New Company Law for the first time allows shareholders to make capital 
contributions in installments over a period of time, which will alleviate the capital 
pressure for a start up company. Article 26 provides that shareholders can make their 
capital contributions within two years after the incorporation of the company 
provided that the first installment shall not be less than 20% and shall not be lower 
than the statutory minimum (i.e. RMB30, 000).  
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 Art 42 provides that the company shall notify shareholders of shareholders' meeting 15 days in 
advance UNLESS the articles of association of the company otherwise provide. Similarly, but more 
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the articles of association otherwise provide. 
 
190
 Article 26 of the New Company Law of the People’s Republic of China 
 
 Third, while the old Company Law provided that intangible assets (in the form of 
intellectual property rights) contribution could not be more that 20% of a company's 
registered capital, 191 the New Company Law requires the cash contribution portion to 
be not less than 30% of the company's registered capital192, which implies that the in-
kind portion (in the form of tangible assets such as lands and equipment, or in the 
form of intangible intellectual property rights, or a combination of them) can be as 
high as 70% of the company's registered capital.  
The new company law also broadens the types of non-cash assets that can be 
contributed to a company’s registered capital to include tangible assets, intellectual 
property rights, land-use rights and any non-cash asset that is transferable and has 
monetary value. 
 This change will certainly benefit those start-up entrepreneurs who may lack in cash 
capital.  
Last but not least, taking the experience of other more mature jurisdictions, the New 
Company Law has introduced the "one person company" system to China. It devotes 
an entire section for such one-person limited liability company. 193   
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 Article 58-64 of the New Company Law of the People’s Republic of China 
 
 This clearly represents a huge breakthrough in China's corporate legislation, though 
special restrictions, e.g. higher minimum registered capital requirements and short 
contribution deadline are still placed on such one person companies. 194 
A Comparative Study 
After laying down the basic rules and regulations for both countries, this paper shall 
now endeavor to comparatively analyze both the set of rules to conclude which 
country is prime facie more attractive to foreign investors in terms of ease of starting 
and operating a business. To this end I shall use the same parameters as used in the 
foregoing discussion namely: Approval Requirements; Application Procedure; Fee; 
Time; Registration of Establishment; Other Registrations and Compliance. 
 
Approval Requirements  
According to the existing laws and regulations in China, every application for 
establishment of a FIE is required to be examined and approved by the government. 
However, the flexibility of procuring approval at a lower level of government for 
smaller investments is an attractive proposition in the case of China because it usually 
entails greater accessibility to officials and simplified procedures and is thus less time 
consuming and costly. 
 
India on the other hand, provides the greater advantage of automatic approvals, which 
completely eliminates government intervention and bureaucratic tangles for   
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 investment in economic sectors which are believed to be beneficial to the Indian 
economy.  
 
The most significant difference between the national-level approval processes for FDI 
in India and China is the degree of involvement by local officials in each state. The 
Chinese model formally incorporates state and local governments, while the Indian 
model is formally national and leaves foreign investors on their own to deal with the 
state and local governments once national approval is granted.  
 
Therefore, although in theory, India has one of the most liberal and transparent FDI 
regimes as noted by several informed observers195, the foreign investors still perceive 
a high degree of uncertainty. This includes political and administrative uncertainty, 
legal delays and bureaucratic delays.  
 
This translates into a higher risk perception than is perhaps warranted. To the extent 






                                                 
195
 This was acknowledged by Mr. Pascal Lamy, EU Trade Commissioner, during his recent visit to 
India.  Planning Commission, Government of India, Report of the Steering Group on Foreign Direct 
Investment (2002) available at http://planningcommission.nic.in/aboutus/committee/strgrp/stgp_fdi.pdf 
 
196
  Ibid 
 Application Procedure  
The establishment process of any foreign-invested enterprise in China is broadly 
similar to that of India as it is divided into two major steps i.e. obtaining approval 
from relative authorities and then registering with the relative administrative body.  
 
In cases where FIPB approval is required for investment in India, The FIPB considers 
application on the basis of notified guidelines and disposes them within a 6-8 week 
timeframe, as has been laid down by the Cabinet. The entire process of FIPB 
applications, starting from their registration through to listing on FIPB agenda and 
their final disposal and despatch on official communication is placed on the website, 
which adds to the transparency of decision-making and enhances investor confidence. 
Similarly, the underlying advisory support in the form of online chat facility and 
dedicated email facility for existing and prospective investors has created an investor 
friendly image.  
 
The procedural advantage for investors looking at India is that the entire approach to 
FDI approval is relatively more streamlined. All applications are required to be made 
to a single authority at the Ministry of Finance irrespective of the location of the 
proposed investment. This saves applicants the difficulty of having to locate and 
correspond with the relevant office at the respective regional level. Moreover, 
applicants even have the option of forwarding their applications to the Indian 
Missions abroad which are then required to forward them to the Ministry of Finance 
in India. This is still more convenient.  
  
The Chinese rules make the application procedure more complex by requiring various 
kinds of approval before granting the final nod i.e. project approval, feasibility study 
approval and approval of other legal documents concerning establishment of an FIE.  
 
Fee  
In terms of cost of procuring foreign investment approval, per se, it can be said that 
both India and China are on a similar footing. The real costs of establishment of an 
establishment are reflected in the registration and miscellaneous costs which will be 
discussed later in the chapter. 
 
Time 
As regards the time required to procure foreign investment approval, as discussed 
above, it is legally mandated for the Indian Government to complete the examination 
process within 42 days, which is less than half of the time frame of 90 days which is 
set by the Chinese Government for completing its examination process for FIE 
applications. However, in reality owing to the fact that many FIEs directly approach 
local approval authorities instead of the authorities at national level, the entire 





 Registration of Establishment 
According to the 2008 statistics of the Doing Business project of the World Bank197, 
registration of a company in India requires 13 procedural steps which can take around 
33 days to complete. The cost as a percentage of the gross national income per capita 
is estimated at 74.6%. 
 
The corresponding figures for China reveal that there are an equal number of 
procedures as for India with approximately the same time requirement, however, at a 
considerably lower cost of only 8.4% of the gross national income per capita.198  
 
It can therefore be said that China fares better than India in terms of speed, ease and 
cost effectiveness of the process of setting up a company. 
 
Other Registrations 
The one substantively negative aspect of the Indian laws is the continuance of the 
strict regulatory system of the license raj albeit restrictively applicable only to a very 
small section of the economy of strategic, social and environmental concerns. China, 
however, is completely free of this regulatory mechanism and foreign investment 
approval is all inclusive.  
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Unlike many countries including China, India extends National Treatment to foreign 
investors. This means that subject to certain foreign equity conditions, a foreign 
company can operate a registered company in India and operate under the same laws, 
rules and regulations as any Indian owned company would. There is absolutely no 
discrimination against foreign invested companies registered in India or in favour of 
domestic owned ones. The domestic policy framework affects all investment, whether 
the investor is Indian or foreign.  
 
To an extent, foreign companies or investors that have set up an Indian company or 
Joint Venture have become indigenised and thus can operate more or less 
competitively with other Indian company. They adjust themselves to the milieu. This 
is not, however, true of foreign direct investors who are coming into India for the first 
time. To the uninitiated, the hurdles may seem daunting and the complexity 
somewhat perplexing and prospective investors may find it frustrating to navigate 
through the tangles of bureaucratic controls and procedures.  
 
In view of these issues, the present Government in India has undertaken a 
comprehensive review of the dated corporate legislation since its election in 2004. 
The mainstay of the reforms is the revision of the Indian Companies Act, 1956, to 
make it compact, simpler and more business friendly and effective. Unlike the old 
Act, which recognises only two forms of companies – public and private- the new Act 
will encompass several business models including small companies, private 
 companies, one-person companies, government companies, holding and subsidiary 
companies, producer companies, joint ventures and shareholders’ agreements. 
Another prominent feature of the amendment is the creation of a single forum for 
resolution of all corporate disputes – the National Company Law Tribunal – in a bid 
to reduce the scope of conflicts arising from multiple forums. 199 
 
 The Securities and Exchange Board of India Act, 1992 is also being amended to give 
regulators of the securities markets in India, more powers of investigation and 
prosecution.200 Moreover, a new Competition Act and another new law on limited 
liability partnerships are also being introduced.201 Another up coming development is 
the convergence of Indian accounting standards with international financial reporting 
standards. 
 
With these new measures in place, it is hoped that a flexible framework for proper 
growth of companies will be made available to investors and the Indian business 
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  6- LAWS REGULATING LAND 
 
These laws are of significance to foreign investors, as being the very sites on which 
the tangible investment takes shape, an investor would expect the greatest possible 
accessibility and flexibility in terms of its ownership and use. Although the cost of 
real estate may be a vital determinant for location of FDI, there are other more 
rudimentary considerations such as independence of use and security of interest in the 
real estate property which may also be of relevance to prospective investors. 
 
Since the founding of the People's Republic on Oct. 1, 1949, all land in China, 
regardless of its use, has belonged to the state, according to the constitution202and this 
principle has remained a pillar of socialist orthodoxy through successive political 
movements. It was only in the year 1988 that the constitution of China was amended 
to include a provision allowing transferability of land use rights in accordance with 
the law. 203 Pursuant to this landmark amendment, although the land could not be 
owned outright, the bidding foreign investor still stood to acquire full possession of 
the rights to use the land, to sell those rights and to use it as collateral for loans. 
 
In the present day context, the public ownership of land in China still includes state 
ownership of land in cities, and collective state and private ownership of land in the 
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 countryside and suburbs of cities. 204 This means that while it is possible to own 
buildings and other structures on the land, it is not possible to own the land they stand 
on even today. 
 
The greatest interest that a foreign entity or individual may acquire in land is a 
contractual interest which may be either a consequence of a government approval or 
by a system of compensated transfer. Acquisition of this interest is also subject to 
requirements for foreign entities to have presence in China in the form of approved 
branches or representative offices.205 
 
Land use rights are said to have been acquired by approval, where a project is 
approved by the state which requires land for its implementation and the approval 
carries with it an agreement to allow use of land necessary to implement the 
project.206.The maximum period for this type of land use right is 70 years and an 
amount of money is required to be paid to the state for use of this land.207 For foreign 
investment enterprises, the term of the land use right corresponds with the duration of 
the project as well as the type of use, which is restricted to that required to implement 
the approved project.208 
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 Consignment of right to use land usually relates to specific portions of land in special 
economic development zones or technological development zones and therefore 
exists only in selected areas such as Tianjin, Shanghai, Shenzhen and Guangdong.209 
Through this route, the right to use the land is obtained through competitive bidding 
or auction and the period for which the land use right is granted is negotiated and 
contained in the contract for the transfer of the right to use this land.210 The maximum 
period however, is fixed by regulation and only city governments specifically 
empowered by the State Council have the capacity to enter into this type of 
contract.211 The price for obtaining the right to use land is payable as a lump sum at 
the conclusion of the contract. The consignor can use the land for any lawful purpose, 
which includes mortgage of the right, transfer and gift with the restriction that the 
land must be developed before any dealing is permitted with the land use right.212 
Any dealing with structures on the land and the right to use land must be registered 
with the responsible government agency and the required fee paid213. 
 
Foreign-funded enterprises can to obtain the right for use of collective-owned land 
only after such land is first turned into state-owned land by state requisition and then 
put on for transfer to foreign-invested enterprises. Collective-owned land is not 
permitted to be transferred and leased out directly and all investment projects 
















 involving turning farmland into construction land or involving land acquisition from 
peasants and rural collectives need special government approval214.  
 
A more popular mode of acquiring land use rights for JVCs is where the Chinese 
party brings land use right as contribution in joint venture and cooperation enterprises. 
This means that Chinese enterprises make evaluation of their workshops, equipment 
and land use right as contribution to joint venture and cooperation enterprises with 
foreign companies215. A common problem with this route is that the Chinese party 
holds only Allocated Land Use Rights for the land it occupies and therefore the 
authority to transfer the Land Use Rights is vested in the local Land Administration 
Bureau, and the Chinese party does not have the right to transfer it to the Joint 
Venture216. However, it is possible to convert allocated land use rights into granted 
land use rights upon the payment of a grant fee to the government.217 
 
There are other limitations of the land law system as it exists in China as of today. 
The contractual rights acquired by approval are restricted to the use of land in the 
manner, for the purpose and for the period of the project for which the land use rights 
are approved. Land use rights acquired by means of compensated transfer are also 
restricted in the sense that it is possible to procure such rights only in specially 
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 designated cities, zones and provinces.218 Furthermore, such rights are regulated by 
the government in each of the cities by promulgating measures such as making it 
mandatory for parties to obtain prior approval for changing the nature of land use or 
planning requirement as mentioned in the granting contract 219  and allowing 
revocation of these land use rights in social and public interest220. 
 
The government of PRC has however taken several steps towards creating overall 
sense of stability of property rights in China. On March 16, 2007, the NPC enacted a 
new law221 providing for a comprehensive framework for the protection of property 
rights. The most significant practical benefit of this new law for the purpose of 
foreign investors is that it established national standards for property registration 
which makes it easier for them to research, validate and challenge (or defend) 
property claims in a more predictable environment222. This law also provides avenues 
for challenging information in the property registry thereby giving more power to the 
property holders223.  
 





 Article 26 of the Measures of the Shanghai Municipality on the Grant of Land Use Rights as 
amended in 2001. 
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 Article 30 of the Measures of the Shanghai Municipality on the Grant of Land Use Rights as 
amended in 2001. 
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 Article 19, the New PRC property Law  
 
 Acquiring immovable property in India by a person resident outside India is regulated 
in terms of FEMA, 1999224 as well as by the regulations contained in notifications 
issued by RBI225.  
 
The blanket rule is that a foreign national of non-Indian origin, resident outside India 
cannot purchase any immovable property in India. 226 He/she is only permitted to take 
residential accommodation on lease without any requirement of permission of or 
reporting to Reserve Bank, provided the period of lease does not exceed five years.227  
 
A foreign national who is a person resident in India can purchase immovable 
property in India, but, the person concerned would have to obtain the approvals, and 
fulfill the requirements prescribed by other authorities, such as the concerned State 
Government, etc.228  However, a foreign national resident in India who is a citizen of 
Pakistan, Bangladesh, Sri Lanka, Afghanistan, China, Iran, Nepal and Bhutan would 
require prior approval of Reserve Bank.229  
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 The residential status of a person under FEMA depends on a foreign national having 
resided in India for more than 182 days during the preceding financial year. 230  
 
A foreign company which has established a Branch Office or other place of business 
in India, in accordance with the FEMA regulations, can acquire any immovable 
property in India, which is necessary for or incidental to carrying on such activity. 231 
The payment for acquiring such a property should be made by way of foreign inward 
remittance through proper banking channel.232 A declaration in form IPI should be 
filed with Reserve Bank within ninety days from the date of acquiring the property.233 
Such a property can also be mortgaged with an authorized dealer as a security for 
other borrowings. On winding up of the business, the sale proceeds of such property 
can be repatriated only with the prior approval of Reserve Bank. 234  Further, 
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 As per Section 2(v) of FEMA a person resident in India means. 
a person residing in India for more than one hundred and eighty-two days during the course of the 
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 acquisition of immovable property by entities which had set up Branch Offices in 
India and incorporated in Pakistan, Bangladesh, Sri Lanka, Afghanistan, China, Iran, 
Nepal and Bhutan would require prior approval of Reserve Bank to acquire such 
immovable property.235  
 
However, if the foreign company has established a Liaison Office, it can not acquire 
immovable property. In such cases, Liaison offices, can take property by way of lease 
not exceeding 5 years.236  
 
This means that a foreign investor starting business in India as a locally incorporated 
entity or as a branch or project office is free to acquire immovable property in India. 
Moreover, even foreign individuals having complied with the requirement of being 
resident in India for more than 182 days in the preceding financial year can own 
immovable property in India.  
 
Therefore, in terms of law, whereas India allows ownership rights on land to foreign 
investors, China restricts the rights to land use rights.  
 
In terms of procedure however, the World Bank Report of Doing Business, states that 
the number of procedures involved in India are 6, the number of days required is 
normally 62 and the cost calculated as a percentage of the property value is 7.7. 237 








China correspondingly, is able to register property rights in all of 4 procedures within 
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The provisions of the Constitution of the People's Republic of China concerning the 
basic rights and obligations of Chinese citizens stipulate that citizens of the People's 
Republic of China shall enjoy equal rights to work and shall not be subject to 
discrimination on the grounds of differences in ethnicity, race, gender or religious 
beliefs.239 Equality between the sexes and among various ethnic backgrounds is an 
important principle of the socialist political system as well as of the Labour Law.  
These are also the basic principles upon which the Labour Law of the People’s 
Republic of China (the “Labour Law”) relies, with regard to regulating employment 
relationships. On 1 January 1995, China's first Labour Law came into effect. The 
labour law was adopted at the Eighth Meeting of the Standing Committee of the 
Eighth National People's Congress on July 5, 1994 and promulgated by Order No.28 
of the President of the PRC on July 5, 1994.  
It introduced the labour contract system, which has been implemented nationwide. 
The labour contract system is defined as agreements between workers and enterprises 
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 that establish a labour relationship and set out the various rights and obligations of the 
parties.240  
Nationality and citizenship are not of relevance as the law applies to all enterprises 
and individual economic organisations within the territory of the PRC, including 
Sino-foreign joint equity enterprises, Sino-foreign cooperative enterprises, and wholly 
foreign-owned enterprises. 241 Moreover, it covers all regions within the territory of 
PRC which means that it is applicable in all areas under the jurisdiction of the PRC 
(exclusive of Hong Kong which, as a Special Administrative Region, is outside the 
scope of the labour law). 
The introduction of China’s Employment Contract Law marks the latest phase of 
development in the reform of the country’s labour market. The new Labour Contract 
Law was promulgated on 29 June 2007 by the Standing Committee of the 10th 
National People's Congress and it took effect on 1 January 2008. This new law is an 
attempt to curb violations of the old labour law by employers who try to circumvent 
the labour welfare provisions of the law by erroneously failing to conclude written 
contracts with their employees. The provisions of this law stipulate obligations 
triggered by the establishment of an employment relationship, regardless of whether a 
written contract has been signed. It has therefore been widely seen as a ground 
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 breaking piece of legislation that not only revolutionizes China’s labour law system 
but also imposes significant liabilities for employers242. 
Where national law is silent, provincial and local laws apply, but in the event of a 
conflict between provincial/local laws and the national law, the national law 
prevails,243 much in the way as federal law trumps state law in India. 
Under the Indian Constitution of 1949, ‘Industrial Relation’ is a concurrent legislative 
subject. In other words Central and State governments have joint jurisdiction over 
labour legislations. As a result of this, there are 45 legislations on labour at the 
national level and close to four times that number at the level of state governments.  
As is the case in China, laws relating to nationality, race or citizenship of natural or 
juristic persons are not relevant to carrying on business or to the application of the 
labour laws in India. General labour laws apply to all businesses unless specifically 
exempted by the Government of India.  
The Types 
Laws and administrative rulings which address the legal rights of, and restrictions on, 
working people and their organizations can be classified into the following categories 
in terms of their applicability: 
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 Constitution of PRC 
 1. Occupational safety and health 
 
2. Work compensation and social security 
 
3. Settlement of industrial disputes 
 




6. Trade Unions 
 
7. Special laws for foreign workers 
 
 
Occupational safety and health 
 
 
The most important legislation in India for occupational safety and health is the 
Factories Act, 1948.  
 
The Act applies to all factories employing 10 or more persons and using power, and 
to those employing 20 persons or more and not using power and it regulates health, 
safety, welfare and other working conditions of workers in factories244. It is enforced 
by the State Governments through their factory inspectorates.245 
 
Under the Act, working hours are limited to nine hours per day with a maximum of 
48 hours per week with one day's holiday every week246. Payment for overtime is 
mandated at twice the normal rate247. The Act also obligates employers to provide for 
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 Section 51, 52 and 54 of the Factories Act 
 
247
 Section 59 of Factories Act 
 canteens and sick rooms where the number of employees exceeds a preset 
benchmark 248 . Other important provisions of the Act relate to prohibition on 
employment of children less than 14 years of age and a prohibition on women 
employees being made to work during night time249.  
 
The Shops and Establishments Acts of various states provide for corresponding 
regulations for shops and other commercial establishments not covered by the 
Factories Act. The Acts regulate opening and closing hours of establishments and 
require employers’ to seek permission of the labour inspector for operation beyond 
prescribed hours. 
 
Other Acts such as the Mines Act, 1952 and the Dock Workers (Safety, Health & 
Welfare) Act, 1986 provide for measures for the health, safety and welfare of workers 
in the coal, metalliferous and oil mines and in ports/docks respectively.  
 
 
Work Compensation and social security 
 
 
The seven major enactments in the area of work compensation and social security for 
the industrial workers in India are:  
  
I. Employees’ Provident Fund and Miscellaneous Provisions Act, 1952. 
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The Employees’ Provident Fund & Miscellaneous Provisions Act provides for 
compulsory contributory fund for the future of an employee after his retirement or for 
his dependents in case of his early death. It is applicable to 177 industries/classes of 
establishments employing 20 or more workers250. The wage ceiling for coverage is 
INR 5,000 per month. The benefits available to the workers include the provident 
fund, employees deposit linked insurance and pension to workers and their families251. 
The statutory rate of contribution for employers is 12% of all emoluments. A 
matching contribution is to be collected from the emoluments of the employees.252 
 
II. Employees’ State Insurance Act, 1948. 
 
The Employees’ State Insurance Act, 1948 provides for health care and cash benefits 
in cases of sickness, maternity and employment injury. The scheme is jointly 
administered by the Central Government and the State Governments. While the 
Central Government formulates the Scheme, recovers the contribution from 
employers of covered establishments with the help of its Recovery Officers, builds 
the infrastructure (hospitals, dispensaries etc.)and provides 7/8th of the total expenses; 
the State Government contributes 1/8th, posts Medical Officers, specialists and 
paramedical staff, procures and installs equipments, dispenses medicines and has the 
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 overall responsibility for the management of the hospitals/dispensaries.253 The health 
and medical care facilities are provided to the workers through a network of 134 
hospitals, 43 annexes and 1452 dispensaries located throughout the country. 254  
The wage limit for coverage of an employee has been increased with effect from 1 
October 2006 and by virtue of the amendment, the Employees’ State Insurance Act 
1948 will be applicable only to employees whose wages exceed INR 10,000 a month. 
255
 Currently, the employees’ contribution rate is 1.75% of the wages and that of the 
employers’ is 4.75% of the wages.256 
III. Workmen’s Compensation Act, 1923. 
 
The Workmen’s Compensation Act, 1923 provides for compensation to workmen or 
their survivors in cases of industrial accidents and occupational diseases, resulting in 
disablement or death for all factories/ establishments/ other employments irrespective 
of the numbers employed. The compensation in case of death is calculated as an 
amount equal to fifty per cent of the monthly wages of the deceased workman 
multiplied by the relevant factor; or an amount of INR eighty thousand, whichever is 
more. 257  Where permanent total disablement results from the injury an amount equal 
to sixty per cent of the monthly wages of the injured workman multiplied by the 
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 relevant factor; or an amount of ninety thousand rupees, whichever is more is 
applicable.258 
 
IV. Maternity Benefit Act, 1961  
 
The Maternity Benefit Act, 1961 regulates employment of women before and after 
child birth and provides for 12 weeks maternity leave, medical bonus and certain 
other benefits.259  
 
V. Payment of Gratuity Act, 1972. 
 
The Payment of Gratuity Act, 1972 provides for payment of gratuity @ fifteen days’ 
wages for every completed year of service or part thereof, in excess of seven 
months260. The maximum amount of gratuity payable under the Act was raised from 
Rs. 1.00 lakh to Rs. 3.50 lakh with effect from 24.9.97.261 
VI. Payment of Bonus Act, 1965 





 Section 5 of the Maternity Benefit Act, 1961 
 





 Under the Payment of Bonus Act 1965, a minimum bonus of 8.33% of the annual 
salary and a maximum is 20% is payable to eligible employees262.  
VII. The Minimum Wages Act 1948  
The Act seeks to prevent the exploitation of labour by empowering the government to 
fix the minimum wages of employees in specified industries. The fixing of wages 
over this minimum is done on the basis of collective bargaining. Wages are based on 
the category of employee, experience and nature of the work (whether skilled or 
unskilled, etc).  
The wage structure usually consists of two parts: the basic wage which is fixed 
according to the category of the employee and remains more or less constant, and the 
dearness allowance which is linked to the consumer price index.263 The consumer 
price index for the various industrial areas is fixed every month by the Labour 
Commissioner's Office.  
 
Settlement of Industrial Disputes 
 
A distinctive feature of the Indian system is the stress on the voluntary approach for 
settlement of industrial disputes. Both employers and employees are persuaded to 
voluntarily accept the Code of Discipline, Model Agreement on Joint Management 
Councils and the Industrial Truce Resolution.264 When parties engaged in collective 
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 bargaining are unable to arrive at a settlement, either party or the government may 
commence conciliation proceedings before a government-appointed conciliation 
officer and the settlement is then registered in the labour department and becomes 
binding on all parties.265 For negotiation, conciliation and settlement of disputes, the 
Act provides for Work Committees, Conciliation Officers, Boards of Conciliation and 
Courts of Enquiry.266  
If conciliation fails, the parties may invoke arbitration or the appropriate government 
may refer the dispute to adjudication before a labour court or a tribunal. The Act 
prescribes for an intricate hierarchy of committees, courts and tribunals for settlement 
of industrial disputes depending on the severity of the subject of the dispute. Matters 
of national importance are dealt with by the National Tribunal, matters pertaining to 
dismissal or discharge of employee are heard by Labour Courts and relatively trivial 
matters on employee discipline, work hours etc. are heard by the Industrial 
Tribunals.267 
Layoffs, retrenchment and closure  
The Industrial Disputes Act 1947 provides strict rules governing layoffs, 
retrenchment and closure. A dispute or difference between a workman and his 
employer is deemed to be an industrial dispute if its is connected with a case where an 
employer discharges dismisses, retrenches or otherwise terminates the services of the 











 workman, notwithstanding that no other workman nor any union of workmen is a 
party to the dispute.268 This means that every individual case of dismissal of any 
employee is within the purview of the Act. 
 Under the Act, prior permission of the government is required for the closure of an 
undertaking, layoff or for the retrenchment of a worker in an undertaking employing 
100 or more workers.269  
The Supreme Court has upheld the constitutional validity of this requirement to 
obtain prior permission before layoff. The Court held that these restrictions are 
necessary in the public's interest and to protect the workers from an uncalled for 
layoff. 270  
 
With regard to closure of an undertaking, courts have taken a more lenient approach. 
In Bharatia Electric Steel Co. Ltd. v. State of Haryana 1998 LLR 322 (P&H HC DB), 
the Punjab and Haryana High Courts observed that operation of section 25-O of the 
Act (which deals with closing down an undertaking) should be limited to cases where 
employer is acting arbitrarily or unfairly. If the reasons given by employer for closure 
are genuine and adequate, permission cannot be refused. 
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The Industrial Disputes Act defines a strike as deliberate temporary closing of 
business by employees. It recognises the general right to strike, and to lock out which 
is to be exercised under certain conditions only and after all peaceful measures to 
avert the same have been exhausted. This liberty has meant that strikes are a rather 
common feature of all industrial disputes in India.  
Persons carrying on a public utility service, and those employed in one, are prohibited 
from declaring a lock out or going on strike without first giving notice. 271 There is 
also a general prohibition against strikes and lock outs during the pendency of dispute 
settlement proceedings under the Act or when any binding settlement or agreement or 
award is contravened.272  
Trade unions  
The legal status of trade unions is that of a body corporate with periphery succession 
and a common seal with the power to contract, acquire and hold property and to sue 
and be sued in its own name.273 They are not developed on either craft or industry 
lines and most often are linked to a political party. The Trade Unions Act 1926 
provides for the registration of trade unions and gives certain privileges to those that 
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 are registered. Through this law, the freedom of association, a fundamental right 
under the Constitution, is realised.  
There is complete immunity from suits and other legal proceedings in a Civil Court 
against any person for acts done in good faith in contemplation or furtherance of an 
industrial dispute. 274  
 
Special Laws for Foreign Workers 
 
The Government has removed restrictions applicable earlier on foreign nationals 
obtaining employment in India. Now, foreign nationals taking up employment in 
India need not obtain permission from the RBI.275  Normal visa requirements and the 
requirement to obtain permission from the Home Ministry in certain cases continue to 
be applicable. Duration of visa would depend on the period of the contract, is required 
to be submitted to the Embassy of India.  
Furthermore, the exchange control laws do not restrict the duration of such 
employment as long as the employee holds a valid employment visa and complies 
with the requirement of representing to the Home Ministry, whenever required.276  
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The Chinese Labour law is unique in the sense that it stipulates that citizens of the 
PRC have the right as well as the duty to work. 277 It further imposes a duty upon all 
working people in state enterprises and in urban and rural economic collectives to 
perform their tasks with an attitude consonant with their status as masters of the 
country.278  
It then places a responsibility upon the government to use various channels, to create 
conditions for employment, strengthen labour protection, improve working conditions 
and, on the basis of expanded production, increase remuneration for work and social 
benefits.279  
 
Occupational safety and health 
 
The Constitution provides that workers in the People's Republic of China have the 
right to rest and that it is the state’s obligation to provide facilities for rest and 
recuperation for working people and to prescribe working hours and vacations for 
workers and staff.280 
The weekly working hours of employees in state organisations, business units and 
enterprises within China has been reduced from 44 hours to 40 hours from the 
                                                 
277









 Article 43 of the Constitution of the People’s Republic of China 
 beginning of 1 May 1995 by virtue of the Decision on Amending the State Council 
Regulations on Staff Working Hours and the Labour Department's Implementing 
Regulations for the State Council Regulations on Staff Working Hours.  
Statutory rest days under the Labour Law are: New Year's Day, the Spring Festival, 
International Labour Day, National Day and any other holidays set out in relevant 
laws or regulations. 281  
The PRC Law on Prevention and Handling of Occupational Diseases was adopted on 
27 October 2001 and became effective on 1 May 2002. The law specifies the 
responsibilities, rights and obligations of the government, employers, employees and 
trade unions in relation to prevention and handling of occupational diseases, including 
without limitation methods for prevention during the working process, diagnosing 
and treating of patients suffering from occupational diseases, and remedies available 
to the patients.  
Women employees, moreover, are protected by extensive health and safety provisions 
governing heavy work and work with dangerous substances as well as provisions as 
to facilities, rostering, overtime, rest breaks and leave.282 
Employers are further required by the Labour Law to implement a health and safety 
program for workers and conduct regular physical examinations for workers in 
hazardous occupations.283 
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Work compensation and social security 
 
 
The Labour Law requires that minimum wages be set at a level not be less than one-
half the local average wage. 284 Currently, all provinces and municipalities directly 
under the central government and autonomous regions other than Tibet have 
published their levels of minimum wages. 285 
If workers are required to work overtime, they are to be paid 150% of their regular 
wage. 286 If workers work on rest days and are not provided with the same days for 
rest later on, they are to be paid 200% of their regular wage.287 Workers who must 
work on statutory rest days are to be paid 300% of their regular wage.288 
Under the Labour Law, foreign investment enterprises and domestic enterprises are 
given the right to autonomously determine the wage and salary levels for their 
employees. 289 Although, internal regulations circulated in 1990 had imposed a cap on 
the wages and salaries that Foreign Invested Enterprises were allowed to pay, the 
Labour Law has effectively repealed these regulations.  
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 Article 47 of the Labour Law of 1995 
 
 The Constitution of PRC states that the state is to provide a system of retirement for 
workers and staff in enterprises and undertakings and that the livelihood of retired 
personnel is to be ensured by the state and society.290 
Article 70 of the Labour Law provides for social insurance in stating that the State 
shall promote the development of the cause of social insurance, establish a social 
insurance system, and set up social insurance funds so that labourers can receive help 
and compensation when they become old, suffer diseases or work-related injuries, 
lose their jobs, and give birth.  
By law, employers are required to pay the medical expenses of employees suffering 
from work-related injuries as well as a disability allowance based on the seriousness 
of the injuries. The Work-Related Injury Insurance Regulations promulgated by the 
State Council on 27 April 2003 lays out in detail the kind of treatment and 
compensation that the workers shall receive for their work-related injury, including 
medical equipment and living expenses.  
The new Employment Contract Law further enhances the position of employees by 
providing for severance pay to paid out to employees at the rate of one month’s 
wages for each completed year of service even if termination of employment is a 
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Settlement of industrial disputes 
 
 
The Ministry of Human Resources and Social Security (MOHRSS) in China has 
reported that the number of arbitration filings in each province increased at least 50% 
in the first two months in 2008 as compared to the corresponding period in 2007. 292  
In Guangdong province, the number of cases tripled while Shanghai saw a reported 
increase of 92.5%.293 With the new Employment Contract Law in place, the number 
of industrial disputes seems to be on the rise and therefore the dispute resolution 
mechanism provided for in the law is of more importance than ever.294 
 Article 77 of the Labour Law provides that in case of labour disputes between the 
employer and labourers, the parties concerned can apply for mediation or arbitration, 
bring the case to courts, or settle them through consultation.  
Therefore, it can be said that institutional arrangements including reconciliation by 
the courts are secondary to quasi-legal arbitration bodies within the labour 
administration, although the court hierarchy does provide a formal means of dealing 
with intractable disputes.  
Failing resolution by consultation, a labour dispute is deemed to be constituted. If 
further consultation does not resolve areas of disagreement, either party to the dispute 
may request arbitration by the labour management department of the people's 
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 government.295  A party dissenting from an arbitration award may file suit in the 
courts.  
Labour reform regulations promulgated in 1987 made it mandatory for every 
enterprise to establish a Workers' Council or Staff and Workers' Representative 
Assembly to represent workers' interest. Workers' Councils have significant powers 
with respect to the right to review and adjust plans on wages, incentives and labour 
discipline. In enterprises with foreign investment, it’s the trade unions that play an 
enhanced role in the resolution of disputes through consultation.  
China's Labour Law which took effect on 1 January 1995 repealed most of the PRC 
Handling of Enterprise Labour Disputes Regulations— 1 August 1993 and shortened 
the period for a worker to submit a complaint from 120 days to 60 days from the time 
when the dispute arose. It further extended the arbitrability of disputes from 
individual to collective labour contracts.  
In enterprises with foreign investment, the employment relationship is, as a rule, 
determined more precisely by labour contract terms. Under the general principles of 
China's foreign investment laws and regulations, matters regarding the recruitment 
and dismissal of employees, including the size of the entire staff, their remuneration, 
welfare benefits, labour protection and labour insurance must be stipulated in 
contracts subscribing capital to the venture.296 






 To govern matters related to payment of compensation for breach of contract by 
either the employer or employee, the Ministry of Labour issued the Procedures for 
Compensation of Violations of the Provisions of the Labour Law Concerning Labour 
Contracts on 10 May 1995. 
In practice, approximately 94% of labour disputes are initiated by employees and they 
typically win five out of every six cases accepted for hearing. 297 This success rate has 
remained fairly constant over the last 11 years.298  
Off late the dispute resolution system has become even more pro-employee.Unlike 
the previously mandated requirement of employees having to proceed through labor 
arbitration before approaching courts, a 2006 Supreme People’s Court interpretation 
now provides that employees can file claims directly with the courts if the amount 
owed by the employer is not in dispute. 299  
 
Layoffs, retrenchment and closure 
 
 
Enterprises may not terminate a contract of employment in the case of a woman 
worker during pregnancy, maternity or maternity leave or when a worker is suffering 
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 from an occupational disease or work injury or otherwise during a period of medical 
treatment of up to 12 months.300 
In case it becomes a must for the employer to cut down the number of workforce 
during the period of legal consolidation, when it comes to the brink of bankruptcy or 
when it runs deep into difficulties in business, the employer is obligated to explain the 
situation to its trade union or all of its employees thirty days in advance, solicit 
opinions from its trade union or the employees, and report to the labour 
administrative department before it makes such cuts. 301 
 
Such an employer is required by law to make economic compensations in accordance 
with relevant State regulations.302 
Labour contracts either terminate upon the expiration of their time limits or the 
occurrence of the conditions agreed upon in labour contracts by the parties involved 
for terminating these contracts. 303 Alternatively, Labour contracts can be revoked 
with agreement reached between the parties involved through consultation.304 
An employer can also revoke labour contracts should any one of the following cases 
occur with its labourers: 
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 (1) When they are proved during probation periods to be unqualified for employment; 
(2) When they seriously violate labour disciplines or the rules or regulations of the 
employer; 
(3) When they cause great losses to the employer due to serious dereliction of duties 
or engagement in malpractices for selfish ends;  
(4) When they are brought to hold criminal responsibilities in accordance with law. 305 
However, when dismissing an employee, an enterprise must consult with the 
enterprise's trade union and record the dismissal with the local labour administration. 
If there is a disagreement regarding the decision to dismiss, an appeal may be made to 
the Local Dispute Arbitration Committee. 306  Further appeal as of right to the local 
court is provided for. 307 
By virtue of Article 41 of the new Employment Contract Law, where it is necessary 
to reduce the work force by twenty persons or by 10% or more of the employees 
under circumstances of bankruptcy, difficulty of production and operation, or other 
forms of significant changes; the employers are required to make explanations to 
trade unions 30 days in advance and report to the labour administrative authorities 
before carrying out such a lay off. 
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While collective bargaining is permitted, trade unions have a positive duty under the 
law to oppose acts that violate law or interrupt production.308 Chinese workers are, 
therefore, restricted in their right to strike and lock-out.  
Included in the 1978 Constitution, the workers' assured right to strike was omitted in 
the 1982 Constitution revision. The omission, however, does not necessarily mean 
that strikes are illegal. A narrow range of circumstances, including risks to workers' 
safety, might justify industrial action for a brief time. Where there is a danger, serious 
accident or an occupational hazard likely to endanger the lives of workers, a trade 
union occupational safety inspector may support or organise the cessation of work 




The Trade Union Law of the People's Republic of China (the “Trade Union Law”) 
was adopted on 3 April 1992 at the 5th Session of the 7th National People's Congress 
and amended on 27 October 2001. The Trade Union Law gives all workers in the 
PRC the right to form trade unions regardless of nationality, race, sex, occupation, 
religious belief or level of education. 310  
                                                 
308
 Supra 292 
 
309
 Article 24 of the Trade Union Law 
 
310
 Article3 of the Trade Union Law 
 As is the case in India, trade unions in the PRC, enjoy the status of a legal person in 
the capacity of a public organization311.  
Many of the foreign-invested enterprises have established their own enterprise labour 
unions as they are required under the law to actively support the work of trade unions. 
Such unions are expected to then affiliate with the All-China Federation of Trade 
Unions, which coordinates trade union activity. 312  
The new Employment Contract Law gives more powers to the trade unions by 
making it mandatory for employers to consult with trade unions when enacting, 
revising or deciding upon policies and procedures for major issues that directly 
involve the vital interests of the employees. This extends to matters such as 
remuneration, working hours, rest and leave periods, insurance and benefits etc.313 
The practice so far has been for most rules and regulations to be unilaterally 
formulated by employers. 
This new law may constrain the ability of employers to write human resource policies 
as mutual consent of employers and employees may require long drawn consultations 
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 Special laws for foreign workers 
 
On 1 May 1996, the Rules for the Administration of Employment of Foreigners in 
China regulations came into effect to establish a comprehensive work permit system 
and to ban foreign unskilled labour. These rules were jointly published by the foreign, 
public security, labour and trade ministries to lay down requirements and 
responsibilities of work units for hiring foreigners.  
All foreigners must be at least 18 years old, in good health, possess professional skills 
and relevant working experience, no criminal record and a valid travel document 
amongst other things.314  
Three-month visas are generally available on request at diplomatic offices where the 
foreign national has an invitation from a business or institution.315 Work permits and 
visas for longer periods are generally only available after negotiation with the 
appropriate authorities within China.316 
Foreign nationals in foreign investment enterprises are issued work permits; however, 
the availability of such work permits is restricted.  
Article 6 of the Rules for the Administration of Employment of Foreigners in China 
requires that the post to be filled by the foreigner recruited by the employer shall be 
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 the post of special need i.e. a post that cannot be filled by any domestic candidates for 
the time being.  
Conclusion 
Indian labour laws have long been perceived to be inflexible and draconian, 
prompting many an investor to think twice before stepping into India. The Global 
Competitiveness Report released by the World Economic Forum identifies the 
impediments to growth. The 2007-2008 report ranks India 96th out of the 131 
countries in terms of labour market efficiency. 317 China fares much better than India 
with a rank 55.318 According to this report, restrictive labour regulations is the third 
most significant problematic factor for India and for China this problem is less much 
less severe. 
 
The body of legislation that shapes the industrial and labour environment in India is 
huge. Despite that, a vast chunk of the labour population does not benefit from any 
legislative safeguards because of it being unorganised. The data generated by the 
1991 Census in India shows that about 91% of the working population is in the 
unorganised sector. In absolute terms, this would account for 286 million workers. 
Unorganised workers have been formally defined by the First National Commission 
on Labour (1966-69) as those who have not been able to organise themselves in 
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 pursuit of common objectives on account of constraints like casual nature of 
employment, ignorance and illiteracy. 
However, the Government has taken various initiatives through enactment of 
legislation, creation of welfare funds, spreading workers’ education and through 
supporting non-governmental organisations to bring these deprived sections into the 
mainstream of development. Some of the important legislation which help 
unorganised workers are Bonded Labour System (Abolition) Act, 1976, Contract 
Labour (Regulation & Abolition) Act, 1970, Inter-State Migrant Workmen (RECS) 
Act, 1979, Building and Other Construction Workers (RECS) Act, 1996, Beedi and 
Cigar Workers (RE) Act, 1976. This kind of legislation does benefit the unorganised 
workforce albeit in a piecemeal manner.  
The single most important labour law is arguably the Industrial Disputes Act, 1947. 
This was enacted a few months before India's independence and guides the hiring and 
firing rules of the industrial sector and is a good example of a well-meaning policy 
that is founded on antiquated economics and a handsome misunderstanding of the 
way markets function. The IDA makes it very hard for firms to fire workers. In fact 
an amendment made to the IDA in the mid-1980s requires that any firm employing 
more than 100 workers needs to get permission from the state government before 
retrenching workers (and in practice that permission is seldom given).  
What is remarkable about this and so many other Indian labour laws is that they leave 
no room for free contracting. A contract which offers workers higher wages but 
makes it clear to them that they could be given a month's notice and asked to leave 
 will have no legal standing because the IDA specifies in advance how and when 
workers may and or may not be retrenched.  
The other Central and State legislations, rules and regulations governing labour in 
India, form a crisscrossing network of chaotic, strangulating, overlapping and often-
contradictory laws that are crying out for overhaul.319 
Another demerit of the Indian labour law regime is its approach to work stoppages. 
According to World Bank estimates, in 2004, there were 482 cases of major work 
stoppages, resulting in 15 million human days of work loss in India.320 Between 1995 
and 2001 around 9% of factory workers were involved in these stoppages. The figure 
for China is close to zero.321 
Stringent labour regulations of India not only put domestic producers at a 
disadvantage but also deter FDI and eventually impact adversely on investments, 
outputs and employment.  
 
The prevailing social and economic conditions have been largely influential in 
shaping the Indian labour legislation, which regulate various aspects of work such as 
the number of hours of work, wages, social security and facilities provided. Indian 
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 courts have also been traditionally biased in favour of the workmen.322 This ensured 
that the interests of the workmen were adequately protected.  
 
However, the potential for growth of India as a destination for information 
technology (IT) and IT-enabled services (ITES) and the challenge of competition 
from countries such as China, Philippines and Malaysia have contributed to spurring 
the process of legal reforms across the country, including reforms in labour laws. 
With globalization, the employment structure in the Indian economy, especially in the 
organized sector has been undergoing changes.  
 
In order to create a progressive and supportive working environment for emerging 
industries, the State Government of Maharashtra, (Industries, Energy & Labour 
Department), on July 12, ‘03, introduced the IT and ITES Policy (Policy). This Policy 
provides for a 24 x7 x365 working environment in the IT and ITES sectors. The 
Policy has introduced relaxations under the Shops and Establishments Act in relation 
to working hours, work shifts and employment of women. This was sorely needed by 
new-age industries such as call centres, which typically operate on a 24-hour 
schedule. The relaxations under the Industrial Disputes Act such as permitting units 
with up to 1000 employees to shut down without the permission of the government 
and exemption from applicability of the Contract Labour Act, which are currently 
applicable to units set up in SEZs have now been extended to IT and ITES units. 
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 The new policy also endeavours to make compliance easier by suggesting the 
necessary amendments to various labour laws permitting the IT and ITES units to 
submit reports and returns in electronic formats. IT and ITES units are now allowed 
to file self-certified reports / returns to the concerned officers of the Labour 
Department. 
 
The State Governments of Karnataka, Andhra Pradesh and Tamil Nadu, have also 
been pro-active in adopting similar initiatives, in a bid to attract foreign investments. 
The State Government of Madhya Pradesh recently relaxed labour laws by allowing 
companies to set up in the Indore SEZ to hire and fire employees at will (albeit with a 
few riders), close down units (without the state government’s permission) and do 
away with trade unions. 323 
 
As stated earlier, there is tremendous political will amongst the Indian state 
governments to actively promote some of the new age industries. This is an important 
step in the right direction, although there is still a long way to go including redrafting 
some of the archaic labour laws and simplify procedural aspects. In order to adapt to 
the fast changing world and compete effectively in a globalized market, firms need 
flexibility relating to labour, capital and bureaucracy. What is needed is not freedom 
to firms to wantonly fire workers but a legal regime whereby firms can write different 
kinds of contracts with their workers depending on their needs.  
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 As regards to the Labour Law, China has created a labour system for foreign 
investment enterprises which more closely resembles a western model in order to 
attract foreign capital. To this extent, such enterprises are given greater flexibility in 
recruitment, discipline and dismissal. 
 A negative aspect of this system of labour relations is that it has resulted in special 
tensions where management often represents the interests of foreign investors while 
the labour force is mainly Chinese. Such complications are heightened in the special 
economic zones where authorities have more autonomy in the enactment of law and 
discrepancies of national labour laws are more pronounced.  
With the advent of China’s new Employment Contract Law, the Chinese labour 
market may appear to be less attractive to foreign investors. Being introduced with 
effect from 1 January 2008, it is still to early to gauge the reactions of foreign 
investors to this new law, however the speculations prevailing in the market with 
regard to its provisions do not give a positive signal. 
The law makes written contracts mandatory for all employment relationships and 
tough penalties are prescribed for non-compliance. If there is no written contract 
within a month of commencement of employment, the employer is obligated to pay 
the employee at twice the normal rate of remuneration. 324  If, there is still no contract 
at the end of one year of employment, parties are automatically deemed to have 
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 concluded an open-ended contract which can only be terminated for demonstrable 
cause or in circumstances stipulated by law. 325 
There are other circumstances where the law mandates open-ended contracts e.g. 
where an employee has continuously served an employer for ten or more years.  
With these and many more new restrictions in mind, it is clear that employers will 
need to heed the warnings and review their existing employment arrangements and 
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 8- TAX LAWS 
 
A recent working paper of the Asia and Pacific Department of the International 
Monetary Fund326 discussed the negative impact of a high tax burden on economic 
activity and its adverse effect on investment decisions. According to the said study, 
corporate taxes raise the required rate of return on investment and thereby depress 
investment.  
It is perhaps in view of this fact that to improve the tax intake and investment rates, 
governments continually consider tax reforms. 
Since China’s economic reforms began in the 1980’s, FIEs and domestic enterprises 
have been subject to different tax policies.  Due to the then prevailing economic 
objectives, FIEs have in fact, historically been given more favourable treatment in 
relation to corporate income taxes. 327  
The existence of different corporate tax systems although favourable to foreign 
investors, led to a perception of unfair advantages for foreign enterprises over 
domestic enterprises in China. 328 
Therefore, in order to create a level playing field, a unified income tax system for 
domestically-funded enterprises and foreign invested enterprises has now been 
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 introduced in a paradigm-changing event which took place in March 2007 with the 
fifth session of the National People’s Congress (“NPC”) passing the PRC Enterprise 
Income Tax Law (“EIT Law”).  
The EIT law has come into force only since 1 January 2008, and therefore it is still 
too early to gauge the effects it is likely to have or the effects it has already had on the 
inflow of FDI into China.  
Moreover, it is difficult to assess when, if at all, the new EIT law will begin to 
significantly impact foreign investment in China, given that a large number of FIEs 
will not face any drastic changes right away. 
The law grants a generous five-year transition period to enterprises that were 
registered with the government prior to the promulgation of this law before the higher 
taxes kick in, giving them time to prepare for the future and to lessen the blow a 
bit.329 The common expectation is that this registration standard will be the issuance 
of a business licence i.e. all enterprises that received their business licence before 
March 2007, are likely to still be governed by the old law until the next 5 years.330 
The EIT Law also provides for the transition period of five years for FIEs that 
currently enjoy concessionary tax rates in statutory preferential zones. 331  
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 Even tax incentives already approved will be allowed to continue to 2012 and FIEs 
that started their tax holiday before the effective date of the EIT Law will still remain 
eligible for the tax exemption or reduction until the original expiry date. 332 
Therefore, for the purposes for this comparative research, this paper shall mainly refer 
to the tax laws in place in China prior to the introduction of the new law as they have 
in the past and will continue to in the near future, influence and affect the foreign 
investors. 
In India’s case, there has always been a unified tax system in place and all companies 
incorporated in India, irrespective of their ownership structures, have been treated as 
domestic companies for taxation purposes, without any discrimination. For 
ascertainment of tax liability, therefore, the only critical factors have been the 
residence of the business organisation and the place of accrual of its income.  
Tax reforms have usually been controversial in India, attracting intense political 
debate. The choice is often perceived as being between lower taxes with more votes, 
but potentially less government revenue – and higher rates with discontented voters, 
but potentially smaller fiscal deficits. However, with the economic reforms initiated 
in 1991, the government set up a special committee, called the Raja Chelliah 
Committee on Tax Reforms, to review the country's tax system. Its mandate was to 
make recommendations to make the tax system more elastic and broad based, and to 
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 suggest means required for simplifying existing laws and regulations to facilitate 
better enforcement and compliance. 333   
Since then, the government has taken many steps in this direction such as drastic 
reduction in customs and excise duties; lowering of corporate tax rates; simplifying 
income tax return filing procedures and levying taxes on services like insurance, 
stock brokering and telephones.  
As a result, in last 10-15 years, the tax rates have been rationalized and tax laws have 
been simplified resulting in better compliance, ease of tax payment and better 
enforcement. The process of rationalization of tax administration is however still 
ongoing in India and there are other recommendations which are yet to be 
implemented such as introduction of a Goods and Services Tax and phasing out the 
Central Sales Tax, the countrywide introduction of VAT, streamlining tax 
administration, appellate procedures and procedures for searches and raids.  
Source 
 
The State Organs having authority to formulate tax laws or tax policy  in China, 
mainly include the National People' s Congress and its Standing Committee, State 
Council, Ministry of Finance, State Administration of Taxation, Tariff and 
Classification Committee of the State Council, and General Administration of 
Customs. 
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Tax laws are enacted by the National People’s Congress, or by the Standing 
Committee of the National People's Congress. The administrative regulations and 
rules concerning taxation are then formulated by the State Council, and the 
departmental rules concerning taxation are formulated by the Ministry of Finance, the 
State Administration of Taxation (“SAT”), the Tariff and Classification Committee of 
the State Council, and the General Administration of Customs. 334  
Since 1 July 1991, FIEs formed in China and foreign enterprises with establishments 
in China, or which derive certain income from China, have been subject to income tax 
under:  
• The Foreign Enterprise Income Tax Law (“FEIT”); and 
• The Foreign Enterprise Income Tax Implementing Rules. 
In order to assist interpretation of the Foreign Enterprise Income Tax Law and the 
Implementing Rules, the SAT also issued various notices and circulars concerning the 
taxation of foreign enterprises.  
India too has a well developed tax structure with a three-tier federal structure, 
comprising the Union Government, the State Governments and the Urban/Rural 
Local Bodies. The power to levy taxes and duties is distributed among the three tiers 
of Governments, in accordance with the provisions of the Indian Constitution.  
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 The main taxes/duties that the Union Government is empowered to levy are Income 
Tax (except tax on agricultural income, which the State Governments can levy), 
Customs duties, Central Excise and Sales Tax and Service Tax.335  
The principal taxes levied by the State Governments are Sales Tax (tax on intra-State 
sale of goods), Stamp Duty (duty on transfer of property), State Excise (duty on 
manufacture of alcohol), Land Revenue (levy on land used for agricultural/non-
agricultural purposes), Duty on Entertainment and Tax on Professions & Callings.336 
The Local Bodies are empowered to levy tax on properties (buildings, etc.), Octroi 
(tax on entry of goods for use/consumption within areas of the Local Bodies), Tax on 
Markets and Tax/User Charges for utilities like water supply, drainage, etc.337 
Types of Taxes 
 
There are 25 types of taxes in China, which, according to their nature and function, 
can be divided into the following 8 categories: 338 
 
 a) Turnover taxes  
It includes 3 kinds of taxes, namely, Value - Added Tax, Consumption Tax and 
Business Tax.  
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 Value-Added Tax is levied on all units and individuals engaged in sale of goods, and 
the provision of processing, repairs and replacement services within China, as well as 
the importation of goods into the territory of China.339 
 
Consumption Tax is levied on all units and individuals engaged in manufacturing, 
commission processing or importation of the specified non-essential or luxury 
consumer goods within the territory of China.340 
 
Business Tax is levied on all units and individuals engaged in the provision of taxable 
services, the transfer of intangible assets and the sale of immovable property within 
the territory of China.341 
 
The levy of these taxes is normally based on the volume of turnover or sales of the 
taxpayers in the manufacturing, circulation or service sectors. 342 The rates however 
depend on business area and whether the enterprise is within a development zone.343 
 
b) Income Tax 
 FIEs including EJVs, CJVs and WFOEs, foreign enterprises with establishments in 
China and foreign enterprises without establishments in China but which derive 
















 income from China are subject to foreign enterprise income tax on their income 
derived from production, business operations and other sources.344 
 
c) Resource Tax 
It consists of Resource Tax and Urban and Township Land Use Tax. These taxes are 
applicable to the exploiters engaged in natural resource exploitation or to the users of 
urban and township land. These taxes reflect the chargeable use of state-owned 
natural resources, and aim to adjust the different profits derived by taxpayers who 
have access to different availability of natural resources.345 
 
d) Taxes for Special Purposes 
These taxes are City Maintenance and Construction Tax, Farmland Occupation Tax, 
Fixed Asset Investment Orientation Regulation Tax and Land Appreciation Tax.346 
These taxes are levied on specific items for special regulative purposes. 
 
e) Property Taxes 
These include House Property Tax and Urban Real Estate Tax which is imposed on 
the owner or mortgagee of the real estate.347 
 
 












 f) Behaviour Taxes 
It includes Vehicle and Vessel Usage Tax, Vehicle and Vessel Usage License Plate 
Tax, Stamp Tax, Deed Tax, Slaughter Tax and Banquet Tax.  
Stamp Duty is payable by all units and individuals that conclude or receive the 
specified documents that are protected under PRC laws such as contracts, documents 
of transfer of property titles etc.348 
 
Deed Tax is imposed on behaviour relating to the assignment or transfer of the 
ownership title of the land use rights and/or the buildings.349 
 
g) Agricultural Taxes 
The taxes belonging to this category are Agriculture Tax (including Agriculture 
specialty Tax) and Animal Husbandry Tax which are levied on the enterprises, Units 
and/or individuals receiving income from agriculture and animal husbandry 
activities.350 
 
g) Customs Duties 
Customs Duties are imposed on the goods and articles imported into and exported out 
of the territory of the People's Republic of China. 
 









 Indian taxes can be broadly divided into two categories namely direct taxes and 
indirect taxes.  
 
Direct taxes are those which are directly payable by the person on whom it is levied. 
They consist primarily of such taxes as:  
 
a.   Corporation Income Tax 
Corporation Income tax is a tax which is levied on the incomes of registered 
companies and corporations.351 
 
b. Capital Gains Tax 
Capital gains are divided into 2 groups, long term capital gains and short term 
capital gain. Long term capital gains relate to the sale of an asset that has been 
held for 3 years or longer (on the sale of negotiable securities on the Indian 
Stock Exchange, shares that have been held for over a year). 352 
When the asset has been held for a shorter period than that defined as long 
term, the capital gain is deemed to be a short term gain. Capital gains are 
calculated by deducting cost of acquisition, cost of any improvement of the 
asset and the cost of transferring the asset from the consideration received on 
transfer.353 
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 c. Dividend Distribution Tax 
Under Section 115-O of the Income Tax Act, any amount declared, distributed 
or paid by a domestic company by way of dividend shall be chargeable to 
dividend tax. Only a domestic company (not a foreign company) is liable for 
the tax.354  
 
d. Securities Transaction Tax 
It is applicable at different rates on the value of the taxable securities 
transaction; which is defined to mean a transaction of purchase and sale of 
securities entered into in a recognised stock exchange in India.355 It is payable 
by the seller and the buyer of the securities. 
e. Interest Tax 
Under the existing provisions, credit institutions including banks are charged 
interest tax in respect of interest receivable by them on loans.356 
f. Property Tax 
It is levied at fixed rates based on the area in which the property is located.357 
 












 g. Wealth Tax  
It is a tax on the benefits derived from ownership of property which is charged 
on the net wealth of the assessee.358 The tax is to be paid year after year on the 
same property on its market value. Wealth tax, in India, is levied under 
Wealth-tax Act, 1957. Wealth tax is not levied on productive assets, hence 
assets chargeable to wealth tax are, commercial building; Motor car; Urban 
land etc.359 
 
h. Octroi Duty  
It is payable at the point of entry of commercial goods into municipal limits of 
a city.360 
 
i.  Professional Tax 
Every company which is engaged actively or otherwise in any profession, 
trade, calling or employment is liable to pay professional tax.361 
 
j. Municipal Taxes 
These are levied at fixed rates on utilities used.362 
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 k. Stamp Duty 
It is calculated as a percentage value of the subject matter of the transaction.363 
 
Indirect taxes on the other hand consist mainly of such taxes and duties as:  
l. Customs Duty  
It is levied on export and import of goods and the rates of basic duties vary 
from 0 to 30% which have been substantially reduced from the peak customs 
duty of 220% applicable in 1991.364 
m. Excise Duty 
Central Excise duty is a tax levied on those goods which are manufactured in 
India and are meant for home consumption. The taxable event is 'manufacture' 
and the liability of central excise duty arises as soon as the goods are 
manufactured. It is a tax on manufacturing, which is paid by a manufacturer, 
who passes its incidence on to the customers.365 It is levied at a rate ranging 
between 0 to 16%. Only on selected items such as motor cars, aerated soft 
drinks and air conditioners, the duty is imposed at 32%.366 
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 n. Value Added Tax ("VAT") / Central Sales Tax  
VAT is a multi-point destination based system of taxation, with tax being 
levied on value addition at each stage of transaction in the production/ 
distribution chain. 367 The term 'value addition' implies the increase in value of 
goods and services at each stage of production or transfer of goods and 
services. VAT is a tax on the final consumption of goods or services and is 
ultimately borne by the consumer.368 
VAT has been introduced to replace the earlier sales tax structure and it has 
successfully replaced the Central Sales Tax (CST) in some Indian states. 
o. Service Tax 
Service tax is a tax levied on services rendered by a person and the 
responsibility of payment of the tax is cast on the service provider. It is an 
indirect tax as it can be recovered from the service receiver by the service 
provider in course of his business transactions. Service Tax was introduced in 
India in 1994 by Chapter V of the Finance Act, 1994. It was imposed on a 
initial set of three services in 1994 and the scope of the service tax has since 
been expanded continuously by subsequent Finance Acts. Currently, it is 
payable on notified services at a rate of 0-12%.369 
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 p. Entertainment Tax 
It is the tax paid by the entertainment industry in India. The entertainment tax 
in India is usually applicable for large-scale entertainment shows, private 
festivals that are sponsored, movie tickets, video game arcades, and 
amusement parks among others.370 
 
q. Local Sales Tax 
Where a sale takes place within a state, such a tax would be governed by the 
relevant state tax legislation. This is normally up to 15%.371 
 
r. Fringe Benefit Tax (“FBT”) 
It was introduced by Sec 115W to 115WL of chapter XII-H, of the Finance 
Act 2005 with effect from 1 April 2006 and is payable on any consideration 
for employment provided by way of any privilege, service, facility or amenity, 
directly or indirectly. The effective rate of FBT ranges from 6.798% for 
entertainment and conveyance expenses to 33.99%.372 
 
s. Commodities Transaction Tax 
It has been introduced by the budget for the financial year 2008-09 for 
purchase/sale transactions on commodities exchange. 
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 Tax Treaties 
 
China is a signatory to Treaties for the Prevention of Double Taxation with more than 
60 countries all over the world. Draft agreements with additional countries are at the 
discussion stages.373  
 
A Double Taxation Prevention Treaty, in principle, enables offsetting tax paid in one 
of 2 countries against the tax payable in the other, in this way preventing double 
taxation. Another important factor is the grant of an exemption or tax at a reduced 
rate on certain receipts such as interest, royalties, dividends, capital gains and others 
that are connected with a transaction carried out between parties associated with the 
Double Taxation Prevention Treaty.  
 
It is of the utmost importance to stress that the Double Taxation Prevention Treaty 
takes precedence over the Chinese Income Tax Ordinance. In other words, if certain 
income is taxable under the Chinese Income Tax Ordinance, but, there is an 
exemption (reduced tax) under any Taxation Treaty, the income is taxed, if at all, but 
only according to the provisions of the Taxation Treaty.  
 
The Central Government of India, acting under Section 90 of the Income Tax Act, has 
been authorized to enter into Double Tax Avoidance Agreements (tax treaties) with 
other countries. As a result, India too has double taxation avoidance treaties with over 
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 70 countries.374 These Agreements follow a near uniform pattern in as much as India 
has guided itself by the UN model of double tax avoidance agreements375 and the 
scope is somewhat similar to the Chinese treaties.  
 
The agreements allocate jurisdiction between the source and residence country. 
Wherever such jurisdiction is given to both the countries, the agreements prescribe 
maximum rate of taxation in the source country which is generally lower than the rate 
of tax under the domestic laws of that country. The double taxation in such cases are 
avoided by the residence country agreeing to give credit for tax paid in the source 
country thereby reducing tax payable in the residence country by the amount of tax 
paid in the source country. 
 
 These agreements provide for relief from the double taxation in respect of incomes 
by providing exemption and also by providing credits for taxes paid in one of the 
countries. As is the case with China, in case of countries with which India has double 
taxation avoidance agreements, the tax rates are determined by such agreements and 
are indicated for various countries 
 
Tax Liability 
Under the old FIET, enterprises which were liable to pay taxes were, FIEs, foreign 
enterprises with establishments in China and foreign enterprises without 
                                                 





 establishments in China but which have derived income from China. In the latter 
case, tax was charged on withholding basis. 376 
The income chargeable to tax for such enterprises was the enterprise's income arising 
from "production, business operations and other sources", which includes, among 
others, income from manufacturing, communications and transportation, agriculture, 
commerce, finance, service industries and other trades. 377  Moreover, dividends, 
interest, rental, royalty and other passive incomes were also subject to FIET.378 
Under the new EIT law, enterprises are now divided into resident enterprises and non-
resident enterprises for taxation purposes and although the tax rates and taxable 
incomes differ, both resident and non resident enterprises are liable to pay tax in 
China.  
A resident enterprise is an enterprise established in the PRC, or an enterprise that is 
established under the laws of a foreign country (region) but whose place of effective 
management is located in the PRC.379 Enterprises with foreign investment such as 
Chinese-foreign equity joint ventures (EJV), Chinese-foreign contractual joint 
ventures (CJV) and wholly-foreign owned enterprises (WFOE) are resident 
enterprises. 380  Foreign companies, enterprises and other economic organizations 
                                                 
376
 Introduction to China Taxes; China master tax guide; 2006-07; 4th edition; CCH, a Wolters Kluwer 
Business; page 2-010 
 
377










 which have establishments or places in China engaged in production or business 
operations are also considered to be resident in China.381 
 
A non-resident enterprise is defined as an enterprise incorporated in another 
jurisdiction and with offices but management organisations in China or without 
offices and management organisations but having income generated in China. 382 
Under this new law, resident enterprises and non-resident enterprises are subject to 
different tax rates – 25% and 20% respectively. 383  
Further, now under EIT, global income of resident enterprises will be subject to 
China taxation i.e. resident foreign enterprises will be subject to tax on both incomes 
derived from the establishment in China and income actually connected to the 
establishment derived outside China.384  Whereas for non-resident enterprises, the 
liability will be limited to income generated in China.385 
The income tax base for enterprises with foreign investment and foreign enterprises is 
the taxable income which is the amount remaining from its gross income in a tax year 
after allowable deduction for costs, expenses and losses. 386 
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 The Beijing Local Taxation Bureau, Tax System of PRC, available at 
http://english.tax861.gov.cn/zgszky/zgszky.htm 
 Similar to the Chinese case, for the purposes of income tax in India, the residence of a 
business organisation or place of accrual of income attracts the liability to tax.  
A company is said to be resident in India if it satisfies either of the following two 
conditions. 
• it is an Indian company; or 
• during the relevant year, the control and management of its affairs is situated wholly 
in India.387  
These resident companies are liable to tax on their worldwide incomes. 
Non-residents on the other hand are liable to tax only on trading or business profits 
earned from activities carried on in India through a "business connection".388 
If there is a double tax treaty with the home country of the non-resident however, the 
terms of the treaty would generally specify that the non-resident is liable to pay 
Indian tax only if there is a branch, permanent establishment or agent in India with 
the power to conclude agreements in India.389 
The taxable income of a company in India is its gross income less admissible 
deductions and exempted income.390 
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Tax rates and calculation of the amount of tax payable 
 
Under the old system, the standard concessions for an FIE included top income tax 
rates of 15% and 24% (depending on factors such as location, industries etc). 391 The 
15% tax rate was applicable in Special Economic Zones (“SEZs”) and for production 
enterprises in Economic and Technological Development Zones (“ETDZ”) and the 
24% rate was applicable in old urban districts of cities with ETDZs and SEZs and in 
coastal open economic zones.392 Moreover, these rates only come into effect after a 2-
year tax holiday and 3 years at half-rate tax. 393 
 
The standard income tax rate for domestic firms and FIEs not qualifying for any tax 
incentives was 30% of the taxable income plus 3% local income tax, totaling 33%. 394 
 
Any foreign enterprise which had no establishment or place in China but derived 
income of profits, interest, rental, royalties and other income from sources within 
China or which, though it had an establishment or place in China, the said income 
was not effectively connected with such establishment or place, paid tax of 20% on 
such income.395  
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Owing to various tax holidays and concessions such as the “two-plus-three” year tax 
holiday to FIE manufacturers, which means a two year exemption during the first two 
profit making years plus three years at half the applicable rate, in practice, FIEs have 
had a much lower tax burden. An estimate based on a national survey conducted in 
2007, shows that the average enterprise income tax burden on foreign-funded 
enterprises is 15 percent while that on domestic enterprises is 25 percent.396  
Under the new EIT, the tax rates have now been revised and unified. Compared with 
the old regime, the new law reduces income tax for domestic enterprises while 
increasing that of FIEs. 
A resident enterprise is subject to tax on its worldwide income and the applicable tax 
rate is 25%, regardless of whether it is domestic or foreign funded. 397 
A non-resident enterprise that has an establishment or place in the PRC is required to 
pay tax at of 25% on the PRC-sourced income derived by such an establishment or 
place, and on income arising outside the PRC that is effectively connected with such 
an establishment or place. 398 
On the other hand, a non-resident enterprise that does not have an establishment or 
place in the PRC, or that has an establishment or place in the PRC but whose income 
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 is not effectively connected with such an establishment or place, is still required to 
pay tax at 20% on its PRC-sourced income as before.399 
Under the new law, income such as licence fee, franchise fee or service fee generated 
in China by a foreign company that has no subsidiary or office registered in China 
will now be subject to a 20% withholding income tax rate prior to remission of 
income to sources outside of China.400 
A limited company in India is liable for tax in the financial year 2008-2009 at the rate 
of 30% for a local company and 40% for a foreign company with the addition of 
surcharge (for income above INR 10 millions, 10% for domestic companies, 2.5% for 
foreign companies) as well as an education tax (CESS) of 3%.401 The top effective tax 
rate in India is 33.99% for a local company and 42.23 % for a foreign company.402 
 
Companies in India whose tax liability is less than 10% of the "book profits", pay a 
10% minimum alternative tax, MAT on the "book profits" with a surcharge of 10%, 
and cess of 3%.403  
 
An Indian registered company, which is a subsidiary of a foreign company, is also 
considered an Indian company for this purpose.  













 Section 115JB of the Income Tax Act of India 
 
  
Withholding Tax Rates for payments made to Non-Residents are determined by the 
Finance Act passed by the Parliament for various years. The current rates are: 
 
1. Interest - 20% of Gross Amount 
2. Dividends - 10% 
3. Royalties - 20% 
4. Any other Services - 40% of net income404 
 
Main tax incentives 
 
The Chinese Government has introduced various tax incentives such as extended tax 
holidays and reduced rates of tax for FIEs which engaged in activities preferred by 
the State, or which established operations in approved investment zones.  
 
These tax exemptions or tax reductions have normally been granted to enterprises 
with foreign investment of a production nature, export-oriented enterprises with 
foreign investment, technologically advanced enterprises with foreign investment, 
and enterprises with foreign investment and foreign enterprises established in the 
Special Economic Zones, the Economic and Technological Development Zones, the 
Coastal Open Economic Zones and the New and High-technology Industrial 
Development Zones specified by the State.405 
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Moreover, foreign investors who reinvested their share of profits directly into the 
enterprise by increasing its registered capital or who used the profit as capital 
investment to establish another enterprise with foreign investment also received some 
tax refund.406 
 
Exemption from or reduction of local income tax for any enterprise with foreign 
investment engaged in an encouraged industry or project has also been granted by the 
People's Government of the relevant Province, Autonomous Region or Municipality 
directly under the State Council.407 
 
Many of these favourable tax treatments previously enjoyed by FIEs have now been 
annulled as of the effective date of the New EIT law. Gone are the 15% tax rates, the 
re-investment refunds and the rate reductions.408   
The two-year tax holiday and three-year half tax policies for manufacturing and 
exported oriented FIEs have now been abolished as the "Income Tax Law for 
Enterprises with Foreign Investment and Foreign Enterprises" also stands annulled.409  
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 Under the old regime, the most of the favourable tax policies were only available to 
FIEs and depended largely on location; for instance, manufacturers established in 
development zones, industrial parks or special economic zones would enjoy the 
lowest rate of 15%.410 
Favourable treatment under the new EIT law will be based more on industry sector 
rather than on location of investment. Enterprises in high-tech, state-supported and 
state-encouraged sectors will enjoy a lower rate or tax deductions.411 
Pursuant to the New Tax Law, tax benefits will now be provided mainly according to 
the types of industries. Locations or regions will only be given secondary 
consideration. 412 As a result, the percentage of FIEs eligible for preferences could 
decrease from over 90% to less than under 10%.413 
Preferences are now available mainly for a few limited sectors such as green 
investment (e.g. energy conservation) and for High and New Technology Enterprises 
(HNTE). 414  But the catch is that to qualify for the HNTE status, the core and 
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 proprietary intellectual property must be owned by the Chinese FIE and this is not 
something multinationals are willing to do.415 
Preferential tax treatment for hi-tech enterprises at national level will be applied 
nationwide. Enterprises’ expenses in purchasing specialized equipment for 
environment protection, energy and water saving and production safety will also 
enjoy a certain tax deduction.416 
Enterprises engaging in agriculture, fishery, environment protection, energy and 
water saving and income from technology transfer will be entitled to tax reduction or 
even tax exemption417.  
All this reflects China’s long-term objective to enhance growth from advanced 
technology industries (instead of labour-intensive manufacturing) with environmental 
protection, and at the same time, to support the primary industries in view of her large 
peasant population.  
The new EIT law provides for a range of specific tax incentives as follows:  
1. Reduction  
High and new technology enterprises to which the state needs to provide key support 
will pay tax at the reduced rate of 15%. Passive income derived by a foreign entity 
without an establishment in China may also be subject to reduced withholding tax 
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 rates. However, it is not specified what type of enterprises qualify as high and new 
technology enterprises and what type of income may be subject to withholding tax 
rates lower than the top rate of 20%.418 
2. Income-specific exemptions  
Certain types of income are exempt from income tax e.g.  interest income on treasury 
bonds and dividends, profit distributions and other returns on equity investments from 
one resident enterprise to another resident enterprise, subject to certain conditions.419 
3. Activity-specific exemption/reduction  
Income derived from certain specified activities is also eligible for income tax 
reduction or exemption. E.g. income derived from an agriculture, forestry, animal 
husbandry or fishery project;- income derived from investment in or operation of 
infrastructure construction projects eligible for key support from the state; - income 
derived from environmental protection, energy efficiency or water conservation 
projects that meet certain conditions; and income derived from the transfer of 
technology that meets certain conditions.420 
4. Super deduction  
Expenditures of an enterprise such as research and development expenses incurred for 
the development of new technology, new products and new processes; and wages 
                                                 
418







 paid to handicapped employees and to other personnel whose employment is 
encouraged by the state, are eligible for super-deduction for the purposes of 
calculating taxable income.421 
5. Tax credits  
A venture capital enterprise that makes venture capital investments to which the state 
needs to provide key support and encouragement may set off a certain percentage of 
its investment against its taxable income.422  
A certain percentage of the amount invested by an Enterprise in the purchase of 
equipment may be used to offset the Enterprise's tax where the equipment is used for 
such special purposes as environmental protection, energy efficiency, water 
conservation and safer production.423 
6. Deduction  
Shortened depreciation periods or accelerated depreciation may be adopted for fixed 
assets on grounds of technical advances.424  
Industries in India also enjoy certain tax incentives. The key tax incentives are listed 
in the “Investing in India- FDI policy and procedure” manual issued by the 













 Department of Industrial Policy and Promotion, Ministry of Commerce and Industry 
of India.425  
Excerpts from the manual setting out these incentives is reproduced below: 
100% deduction of profits and gains for ten years is available in respect of some 
selected industries/activities such as: 
• Any enterprise carrying on the business of developing, maintaining and 
operating infrastructure facilities viz., roads, highways, bridges, airports, 
ports, rail systems, industrial towns, inland waterways, water supply projects, 
water treatment systems, irrigation projects, sanitation and sewage projects, 
solid waste management systems. 
• Undertakings engaged in generation or generation and distribution, 
transmission or distribution of power, which commence these activities before 
31.3.2006. 
• Any company engaged in scientific and industrial research and development 
activities, approved by the prescribed authority, before 31.3.2003. 
• Any undertaking which develops, operates, maintains an Industrial Park or 
Special Economic Zone before 31.3.2006. 
• Notified Industrial Undertakings set up in the North Eastern region including 
seven north-eastern states and the state of Sikkim. 
• Undertakings developing and building housing projects approved by the local 
authority before 31.3.2001and which are completed before 31.3.2003. 
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 100% deduction for seven years is available for certain other undertakings such as 
those producing or refining mineral oil. 
100% deduction from income for first five years and 30% (for persons other than 
companies: 25%) in subsequent five years is available in respect of the following: 
• Company which starts providing telecommunication services whether basic or 
cellular including radio paging, domestic satellite service, network or 
trunking, broad band network and internet services before 31.3.2003. 
• Industrial undertakings located in certain specified industrially backward 
states and districts. 
• Undertakings which begin to operate cold chain facilities for agricultural 
produce before 31.3.2003. 
• Undertakings engaged in the business of handling, storage, transportation of 
food grains. 
50% deduction for a period of five years is available to undertakings engaged in 
the business of building, owning and operating multiplex theatres or convention 
centres constructed before 31.3.2005. 
Moreover, tax exemption of 100% on export profits for ten years up to F.Y. 2009-
10, is provided for new industries located in EHTPs and STPs and 100% Export 
Oriented Units. For units set up in Special Economic Zones (SEZs), 100% 
deduction of export income for first five years followed by 50% for next two 
years, even beyond 2009-10. 
 Tax exemption of 100% of Export profits is available for ten years for new 
industries located in Integrated Infrastructure Development Centres or Industrial 
Growth Centres of the North Eastern Region. 
Tax deduction is also allowed from the gross total income of 50% of foreign 
exchange earnings by hotels and tour operators.  
50% tax deduction of export income due to export of computer software or film 
software, television software, music software, from the gross total income is also 
provided for.  
These deductions are however restricted to 30% for financial year 2003-04 and no 
deduction is allowable subsequently. 
Tax registration, returns and payment of tax 
A taxable FIE or foreign enterprise is required to register with the local tax authorities 
within 30 days from the date of issuance of a business licence or business registration 
certificate.426  
Tax returns and advance tax payments were to be submitted on a quarterly basis, with 
final settlement of tax being made at the end of the tax year.427  
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 Under the new EIT law, however, advance tax payments may be submitted on a 
monthly or a quarterly basis. Tax returns and the final settlement of tax are to be 
made within five months after the end of a tax year.428 
 The Indian assessment year runs from 1 April of every year to 31 March of the next 
year. Income earned in the "previous year" (the accounting year of the assessee) is 
taxed in each assessment year. 
Income tax returns, of a company, are to be submitted to the assessing officer by the 
31st day of October of the assessment year429 in the prescribed form. 
Companies and persons carrying on business with gross turnover or total sales 
exceeding INR 4 million and professionals with gross receipts exceeding INR 1 
million must have their accounts audited by a specified date. 430 The specified date for 
companies is 31 October of the assessment year.  
Under the Indian tax laws, every person with total assessable income in excess of the 
maximum amount not chargeable under the Act or a person carrying on any business 
whose total sales, turnover or gross receipts are likely to increase by INR 0.5 million 
must apply to the assessing officer for allotment of a permanent account number. 431  





 due date as defined by  sec 139 of the Income Tax Act 
 
430
 sec 44AB of the Income Tax Act 
 
431
 Income Tax Act, sec 139A 
 
 There is a mandatory requirement that the permanent account number be quoted in 
cases involving high value transactions such as transactions in immovable property 
valued at INR 0.5 million or more, motor vehicles, securities of value exceeding INR 
0.1 million shares, opening of new bank accounts, applications for installation of 
telephone connections and payment to hotels exceeding INR 25,000 and deposits 
exceeding INR 50,000.432 
Conclusion 
It is evident from the study so far that in China, not all enterprises are considered 
equal. Since the launch of the “open door” policy in 1981, tax in China has been used 
as a strategic lever in support of the country’s economic goals. The tax system is 
designed to encourage the right type of investment, which in the past meant any 
investment that resulted in exports. But now with its huge trade surplus, China no 
longer needs to dangle carrots to attract exporters. The new buzzwords are “high and 
new technology”. China wants to own technology as a way of capturing more of the 
value chain, most of which is now taken by the overseas parties.433 
The new EIT law has ushered in an era of higher taxes and greater documentation 
requirements. 434 
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 From a numbers perspective, the new PRC EIT law is projected to result in as much 
as a Rmb 93 billion loss to government revenue, of which domestic enterprises will 
benefit from Rmb 134 billion in reductions and FIEs will be subject to a Rmb 41 
billion increase.435 It is therefore clear that these changes signify a new direction for 
the world’s sixth largest economy; in relative terms, decreasing its attractiveness as a 
destination for FDI, while strengthening domestic industry on the international stage.  
However, there is still hope for foreign investors to get local subsidies. Authorities at 
the local level want to improve their economy by giving out tax incentives in the form 
of a refund of the local portion of the income tax. When the state tax authorities 
criticized this trend, local governments found a way around it by changing their 
incentives to a revenue return model in the name of financial encouragement. 436 
Currently, local tax bureaus retain 40% of the income tax and can rebate it to the tax 
payer. This practice although discouraged by the central government, may 
continue.437 
There are many negative aspects of India’s tax system as well. The recently 
introduced new Fringe Benefit Tax for instance is not a kind of tax that is known to 
most developed economies and as a result more than the tax burden itself, it’s the 
compliance that is costing more to trade and business.  
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 The other problem is prolonged litigation faced by parties engaged in taxation 
disputes which can involve high legal costs and freezing of funds. Moreover there is a 
likelihood of various tax authorities making conflicting decisions on the same issue 
creating an unstable tax climate. 438 
 
The World Bank, "Paying Taxes 2008: The Global Picture," report439 is a study which 
seeks to compare the ease of paying taxes in 178 countries around the world. The 
report takes into account all aspects of business taxation such as corporate income 
taxes and five other types of taxes that firms pay: profit, social, property, turnover, 
and other taxes, such as municipal fees and fuel taxes. Other than the tax rates, the 
number of steps, time requirements, and various cost indicators are factors used to 
determine the overall burden of paying taxes.  
 
According to this study, India is placed marginally better than China in terms of ease 
of paying taxes, with a ranking of 165 as opposed to 168 of China. Even in terms of 
time required to comply with tax administration, India is given a better ranking of 105 
and compared to China’s 121. For the total tax rates also, India is accorded a better 
position than China at 159 as to China’s 168. 
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 With the new tax laws coming into force in China, its competitive position vis-à-vis 
India is only set to deteriorate in the years to come and it would therefore be safe to 
conclude that India has remained and is likely to remain a more attractive investment 




























Intellectual property is an offspring of the 19th century industrial development and 
grew to adulthood in the technological boom of the 20th century. It became the 
buzzword of the 21st century information era, with the WTO in 1995 giving it great 
prominence through its TRIPS agreement.  
 
Intellectual property protection can be a significant factor for prospective investors 
with established brands and patents who might risk loss due to counterfeiting and 
piracy. It is therefore important to study the intellectual property law in both countries 




The issue of intellectual property protection first arose during the 1979 negotiations 
between China and the United State on trade relations.440 Although China did not 
have in place any IP laws, it nevertheless signed the 1979 Sino-US Trade Agreement 
which obligated both countries to provide IP protection.441 Hence, China for the first 
time undertook an international obligation to protect IP rights, even though it had no 
domestic IP legislation442.  
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 In the second year of execution of China's open door and market reform policy, China 
had begun to realise that it was essential to strengthen IP protection in order to carry 
out its reform policy and therefore the first law in China to accord protection to IP 
rights was enacted within the Criminal Code in 1979.443 Article 127 of the Criminal 
Code stipulated a fine or a maximum of three years imprisonment, or both, for trade 
mark infringement.444  
 
The need for domestic IP legislation further strengthened in early 1980, when, China 
acceded to the Convention for the Establishment of World Intellectual Property 
Organisation. WTO accession was another pushing force and it was in fact in 
compliance with the WTO TRIPS Agreement, that all the basic laws and regulations 
concerning IP protection were substantively revised and reenacted.445  
 
As necessitated by China's policy to reform its economy, from a state-planned 
economy which denied "private rights", to an open market economy which protected 
such rights, an unusual course of legislative development was adopted by setting up 
the domestic legal framework after acceding to international obligations. 446  
 





 Article 127 of the Chinese Criminal Code of 1979 
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 The first legislation in India relating to patents was enacted much earlier than China 
as early as 1856. This legislation however had to be subsequently repealed since it 
had been enacted without the approval of the British Crown and a fresh legislation 
based on the United Kingdom Act of 1852 was introduced in 1859 as Act XV of 
1859. 447 Since then the Indian patent law has been modeled on its British equivalent. 
In 1872, the Act of 1859 was consolidated to provide protection relating to designs 
and it was renamed as “The Patterns and Designs Protection Act” under Act XIII of 
1872. 448 Major components of this legislation remained in force for about 30 years 
except modifications introduced from time to time to consolidate and amend the law 
in conformity with the amendments made in the U.K. law. 
The Indian Patents and Designs Act, 1911, (Act II of 1911) replaced all the previous 
Acts and brought patent administration under the management of Controller of 
Patents for the first time. 449  
After Independence, however, it was felt that the Indian Patents & Designs Act, 1911 
was not fulfilling its objective and it was found desirable to enact comprehensive 
patent law owing to substantial changes in political and economic conditions in the 
country. Accordingly, the Government of India constituted a committee under the 
Chairmanship of Justice (Dr.) Bakshi Tek Chand, a retired Judge of Lahore High 
Court, in 1949 to review the patent law in India in order to ensure that the patent 
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 system is conducive to the national interest.450 The committee submitted its interim 
report on 4th August, 1949 with recommendations for prevention of misuse or abuse 
of patent right in India on the lines of the United Kingdom Acts 1919 and 1949 and 
based on the above recommendation of the Committee, the 1911 Act was amended in 
1950(Act XXXII of 1950). 451 
In 1957, the Government of India appointed another Committee headed by Justice N. 
Rajagopala Ayyangar to examine the question of revision of the Patent Law and 
advise government accordingly.452 The report of this committee recommended major 
changes in the law and subsequently the Patents Act, 1970 was passed. This Act 
repealed and replaced the 1911 Act so far as the patents law was concerned. 
However, the 1911 Act continued to be applicable to designs.  
This Act remained in force for about 24 years without any change till it was replaced 
by the Patents (Amendment) Act, 1999. This Act has also seen subsequent 
amendments in 2003 and 2005.  
Legislative Framework 
The National Working Group on IP Rights Protection was established by the State 
Council of China on 19 August 2004 for the purpose of promoting the construction of 
laws and regulations on IP rights protection, setting up trans-departmental 
coordination mechanisms for the enforcement of IP laws, dealing with the linkage of 









 administrative-law enforcement and criminal justice, jointly supervising the disposal 
of major IP rights infringement cases, and instructing localities and departments on IP 
rights protection.453  
 
The State Office of IP Protection, set up within the Ministry of Commerce, is the 
daily executive agency under the National Working Group on IP Rights Protection. 
The provinces, autonomous regions and municipalities directly under the Central 
Government have already set up their corresponding IP rights protection 
organisations as well.454 
The legal framework for protecting intellectual property in the PRC is built on three 
major national laws passed by the National People's Congress: the Trade Mark Law 
adopted in 1982; the Patent Law adopted in 1984 and the Copyright Law adopted in 
1990. All of these laws have been subsequently amended in the year 2000 and 2001. 
Apart from these legislations, a great number of regulations, rules, measures and 
policies have been made in this regard and the circulars, opinions and notices of the 
Supreme People's Court also form part of the legal framework. 
China has enacted a series of other IP laws and regulations pertaining to IP 
protection. These include the Anti-Unfair Competition Law adopted in 1993; the 
Computer Software Protection Regulations adopted in 1991; the Regulations for the 
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 Protection of New Varieties of Plants adopted in 1997; the Regulations for the 
Protection of Layout Design of Integrated Circuits adopted in 2001 and the 
Regulations on Protection of Information Network Transmission Right adopted in 
2006.455 
There is a well-established statutory, administrative and judicial framework to 
safeguard intellectual property rights in India, whether they relate to patents, 
trademarks, copyright or industrial designs. 
The legislative framework for patents has been discussed at length in the preceding 
paragraphs. 
The Trade Marks Registry was established in India in 1940 and presently it 
administers the Trade Marks Act, 1999 and the rules there under. It acts as a resource 
and information centre and is a facilitator in matters relating to trade marks in the 
country. The objective of the Trade Marks Act, 1999 is to register trade marks applied 
for in the country and to provide for better protection of trade mark for goods and 
services and also to prevent fraudulent use of the mark.456 The main function of the 
Registry is to register trade marks which qualify for registration under the Act and 
Rules.457   
                                                 
455
 Intellectual Property; Doing business in PRC, CCH publication 
 
456
 Trade Marks Act, 1999 
 
457
 Brief Background on Trade Marks; Controller General of Patents Designs and Trademarks available 
at http://ipindia.nic.in/tmr_new/default.htm 
 
 Industrial designs are an element of intellectual property and refer to creative activity 
which result in the ornamental or formal appearance of a product and design right 
refers to a novel or original design that is accorded to the proprietor of a validly 
registered design. Under the TRIPS Agreement, minimum standards of protection of 
industrial designs have been provided for. As a developing country, India has already 
amended its national legislation to provide for these minimal standards. 458 The 
existing legislation on industrial designs in India is contained in the New Designs 
Act, 2000. India has also achieved a mature status in the field of industrial designs 
and in view of globalization of the economy, the present legislation is aligned with 
the changed technical and commercial scenario and made to conform to international 
trends in design administration. 459 
Geographical Indications of Goods are defined as that aspect of industrial property 
which refers to the geographical indication referring to a country or to a place situated 
therein as being the country or place of origin of that product. Typically, such a name 
conveys an assurance of quality and distinctiveness which is essentially attributable to 
the fact of its origin in that defined geographical locality, region or country.  Under 
the Paris Convention for the Protection of Industrial Property, geographical 
indications are covered as an element of IPR.460 They are also covered under the 
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 Articles 1 (2) and 10 of the Paris Convention 
 
 Trade Related Aspects of Intellectual Property Rights (TRIPS) Agreement, which 
was part of the Agreements concluding the Uruguay Round of GATT negotiations.461 
India, as a member of the World Trade Organization (WTO), enacted the 
Geographical Indications of Goods (Registration & Protection) Act, 1999 has come 
into force with effect from 15th September 2003.462 
International Agreements 
Among the many International Agreements which China has acceded to there is the 
Convention Establishing the World Intellectual Property Organisation (WIPO)463 in 
1980; the Paris Convention for the Protection of Industrial Property as amended at 
Stockholm in 1967 and 1985; the Madrid Agreement Concerning the International 
Registration of Marks (as amended at Stockholm in 1967 and 1979) in 1989; the 
Berne Convention for the Protection of Literary and Artistic Works in 1992 and the 
Agreement on Trade-Related Aspects of Intellectual Property Rights (TRIPs)464 in 
2001. 
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 A UN agency, namely, World Intellectual Property Organization (WIPO) based in Geneva 
administers treaties in the field of intellectual property.   
 
464
 The WTO agreement, inter-alia, contains an agreement on IP, namely, the Agreement on Trade 
Related Aspects of Intellectual Property (TRIPS).  This Agreement made protection of intellectual 
property an enforceable obligation of the Member States. TRIPS Agreement sets out minimum 
standards of intellectual property protection for Member States.  
 India is a member of WIPO and the Department of Industrial Policy & Promotion 
(“DIPP”) is the nodal Department in the Government of India for all matters 
concerning WIPO. India is also member of two major treaties, namely, Paris 
Convention for the Protection of Industrial Property (relating to patents, trademarks, 
designs, etc.) of 1883 and the Berne Convention for the Protection of Literary and 
Artistic Works (relating to copyright) of 1886.  Apart from these, India is also a 
member of the Patent Cooperation Treaty (PCT) which facilitates obtaining of patents 
in several countries by filing a single application. India is also a member of the World 
Trade Organization (WTO) and it has complied with the obligations contained in the 
TRIPS Agreement and amended/enacted IP laws. 
 
Legal implementation 
To enforcement IPRs protection, an administrative system has been established 
within the Chinese government. After the reshuffle of the State Council in March 
1998, the Patent Office became part of the State Intellectual Property Office.465 The 
Trademarks Office is still under the authority of the State Administration for Industry 
and Commerce and the Copyright Office falls within the State Administration for 
Press and Publication. 466  A similar system exists at various levels of local 
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 government. Commonly, enforcement of IPRs will be carried out by local IPRs 
personnel, assisted by police from the local Public Security Bureau.467 
In order to handle cases of infringement of IPRs more efficiently, special intellectual 
property courts have been established in some cities and provinces. At the level of the 
Higher People's Court in Beijing, Shanghai, Guangdong, Fujian and Hainan, 
intellectual property courts have been separated from the economic division. 468 
Beijing, Shanghai and Tianjin have also established intellectual property courts 
within the Intermediate People's Court.469 In 1992, even the Supreme People's Court 
established an intellectual property division.  
Customs protection is another positive mechanism in law enforcement with regard to 
IPRs. The Regulations on Customs Protection of Intellectual Property Rights, 
promulgated in June 1995, strengthened border control to stop counterfeited goods 
from coming into, or leaving, the PRC. 
Department of Industrial Policy and Promotion in India is concerned with legislations 
relating to Patents, Trade Marks, Designs and Geographical Indications.  These are 
administered through the Office of the Controller General of Patents, Designs and 
Trade Marks (CGPDTM), subordinate office, with headquarters at Mumbai, as under:  
  









 a)   The Patents Act, 1970 (amended in 1999, 2002 and 2005) through the 
Patent Offices at Kolkata (HQ), Mumbai, Chennai and Delhi. 
b)    The Designs Act, 2000 through the Patent Offices at Kolkata (HQ), 
Mumbai, Chennai and Delhi. 
c)    The Trade Marks Act, 1999 through the Trade Marks Registry at Mumbai 
(HQ) Chennai, Delhi, Kolkata and Ahmedabad. 
d)    The Geographical Indications of Goods (Registration & Protection) Act, 
1999 through the Geographical Indications Registry at Chennai.470 
 
Along with the legislation, rules have also been amended to install a user-friendly 
system for processing of IP applications.  
An applicant or first mentioned applicant in case of joint applicants can file 
application for patent at the appropriate Patent Office under whose jurisdiction he 
normally resides or has his domicile or has a place of business or the place from 
where the invention actually originated. For the applicant, who is non-resident or has 
no domicile or has no place of business in India, the address for service in India or 
place of business of his patent agent determines the appropriate patent office where 
applications for patent can be filed.471A nominal fee ranging from Rs. 1000 to 4000 is 
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 charged for each patent application depending on whether the applicant is a natural 
person or a legal entity other than a natural person.472 
Administrative steps involved for applications for registration of trade marks in India 
are prescribed by the Controller General of Patents Designs and Trademarks.473  
As per these steps; to begin with, applications for registration of trade marks are 
received at the Head office and its branches according to territorial jurisdiction. 
Applications are then examined mainly with regard to the distinctiveness, possibility 
of deceptiveness and conflicting trade marks. The registrar on consideration of the 
application and any evidence of use or distinctiveness decides whether the application 
should be accepted for registration or not, and if accepted, publishes the same in the 
official gazette i.e. Trade Marks Journal (published in CD-Rom). Within a prescribed 
period any person can file an opposition, a copy of which is served to the applicants 
who is required to file a counterstatement within two months failing which the 
application shall be treated as abandoned. Thereafter, the opponent leads evidence in 
support of his case by way of affidavit followed by the applicant’s evidence also by 
way of affidavit in support of the application. After that the opponent files evidence 
by way of rebuttal. On completion of evidence, the matter is set down for a hearing 
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 and the case is decided by a Hearing officer. The registrar’s decision is appeal able to 
the Intellectual Property Appellate Board. 474       
Conclusion 
IPRs have been acknowledged and protected in China since 1979. China has acceded 
to the major international conventions on protection of IPRs and domestically, 
protection of intellectual property law has also been established by government 
legislation, administrative regulations, and decrees in the areas of trademark, 
copyright and patent. This has led to the creation of a comprehensive legal framework 
to protect both local and foreign intellectual property. 
Since joining the World Trade Organization (WTO), China has further strengthened 
its legal framework and amended its IPR and related laws and regulations to comply 
with the WTO Agreement on Traded-Related Aspect of Intellectual Property Rights 
(TRIPs).  
Despite stronger statutory protection, China continues to be a haven for counterfeiters 
and pirates. 475  According to one copyright industry association, the piracy rate 
remains one of the highest in the world (over 90 percent) and U.S. companies lose 
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 over one billion dollar in legitimate business each year to piracy. 476 On average, 20 
percent of all consumer products in the Chinese market are counterfeit.477 v 
Though commitment on the part of many central government officials to tackle the 
problem of IPR infringement has been observed, enforcement measures taken to date 
have not been sufficient to deter massive IPR infringements effectively. There are 
several factors that undermine enforcement measures, including China’s reliance on 
administrative instead of criminal measures to combat IPR infringements, corruption 
and local protectionism at the provincial levels, limited resources and training 
available to enforcement officials, and lack of public education regarding the 
economic and social impact of counterfeiting and piracy.478 
The enforcement of protection of intellectual property rights is particularly difficult in 
the PRC. Historically, intellectual property rights are something of a foreign custom 
to Chinese culture as the Chinese were a people who shared their ideas with each 
other. 479 Without adequate education with regard to IPRs, there is little awareness 
that infringement is a crime. 480 
Sometimes local protectionism may dilute the strength of central legislation or the 
power of law enforcement and local governments might not want to genuinely 
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 support the work of anti-piracy supervisors.481 It may create obstacles during IPRs 
investigation and assist local counterfeiters by letting them hide their production lines 
in safer places. When counterfeiters have good connections with local governmental 
or law enforcement officials, they may find an umbrella for their counterfeiting 
activity. 
Protection of IP in China follows a two-track system. The first and most prevalent is 
the administrative track, whereby an IP rights holder files a compliant at the local 
administrative office.482 The second is the judicial track, whereby complaints are filed 
through the court system. (China has established specialized IP panels in its civil 
court system throughout the country.) 483  Determining which IP agency has 
jurisdiction over an act of infringement can be confusing. Jurisdiction of IP protection 
is diffused throughout a number of government agencies and offices, with each 
typically responsible for the protection afforded by one statute or one specific area of 
IP-related law. There may be geographical limits or conflicts posed by one 
administrative agency taking a case, involving piracy or counterfeiting that also 
occurs in another region. 484 
 
India has had IPR law much prior to its Chinese counterparts and the Government of 
India has consistently taken several measures to streamline and strengthen the 
intellectual property administration system in the country through successive 












 amendments to the laws. The year 1999 witnessed the consideration and passage of 
major legislation with regard to protection of intellectual property rights in harmony 
with international practices and in compliance with India's obligations under TRIPS 
and since then protection of intellectual property rights in India continues to be 
strengthened further.  
 
Courts in India have also played a major role in implementing IPR protection. Well-
known international trademarks have been protected in India even when they were 
not registered in India.485  The Indian Trademarks Law has been extended through 
court decisions to service marks in addition to trade marks for goods, computer 
software companies have successfully curtailed piracy through court orders and 
computer databases have been protected.  The courts, under the doctrine of breach of 
confidentiality, have accorded an extensive protection of trade secrets and the right to 
privacy, which is not protected even in some developed countries, has been 
recognized in India.486  
 
The Government of India has also made huge financial investments to ensure a safety 
of IPR in India. It has implemented a project for modernization of patent offices at a 
cost of Rs.756 million incorporating several components such as human resource 
development, recruiting additional examiners, infrastructure support and 
strengthening by way of computerization and re-engineering work practices, and 
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 elimination of backlog of patent applications.487 Similar investment for strengthening 
of the Trade Marks Registry has also been taken up at a cost of Rs.86 million.488 
As regards the aspect enforcement, Indian enforcement agencies are now working 
very effectively and there has been a notable decline in the levels of piracy in India.  
In addition to intensifying raids against copyright infringers, the Government has 
taken a number of measures to strengthen the enforcement of copyright law. 489 
Special cells for copyright enforcement have been set up in 23 States and Union 
Territories. 490  In addition, for collective administration of copyright, copyright 





























  10- EXIT OPTIONS 
 
 
The Companies Act of India provides for two modes of winding up a registered 
company that is either by a court of appropriate jurisdiction as per the Act or 
voluntarily by the members or creditors of the company. 492 
 
There are various grounds on which an application may be made to a court of 
appropriate jurisdiction for winding up of a company. A creditor may apply for 
winding up in case of a company's inability to pay debts; the Registrar may apply in 
event of default in delivering the statutory report to the Registrar or in holding the 
statutory meeting and even the Central or State Government may apply if the 
company has acted against the sovereignty, integrity or security of India or against 
public order, decency or morality. 493   
 
Court may inquire into the revival and rehabilitation of sick units and if its revival is 
unlikely, the court can order it’s winding up.  
 
When a company is wound up by the members or the creditors without the 
intervention of Court, it is called as voluntary winding up.494 It may take place by 
passing an ordinary resolution in the general meeting if the period fixed for the 
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 duration of the company by the articles has expired; or some event on the happening 
of which company is to be dissolved, has happened or by passing a special resolution 
to wind up voluntarily for any reason whatsoever. 495  Within 14 days of passing the 
resolution, whether ordinary or special, it must be advertised in the Official Gazette 
and also in some important newspaper circulating in the district of the registered 
office of the company. 496 
 
Members' voluntary winding up is possible only in the case of solvent companies 
which are capable of paying their liabilities in full whereas creditor's voluntary 
winding up is possible in the case of insolvent companies.497 In the latter case, it is the 
creditors who get the right to appoint liquidator and hence, the winding up 
proceedings are dominated by the creditors.  
 
In China, upon termination of the operation term or upon occurrence of a condition 
contractually stipulated to result in termination of the FIE, an FIE is required to make 
an application for termination to the competent department of the Government. 498  
 
Investors in China also have the option to wind up an FIE before its term by 
completing the liquidation and dissolution procedure. After the liquidated FIE pays 
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 Measures on Liquidation Procedures for Foreign Investment Enterprises; approved by the State 
Council on June 15,1996 and Promulgated by Decree No.2 of The Ministry of Foreign Trade and 
Economic Cooperation on July 9 1996 
 
 off its debts, the foreign investors are then free to transfer the remaining assets 
distributed to them according to their equity percentage outside China.499  
 
Prior to 1996, the dissolution and liquidation of FIEs was governed by their 
respective laws and implementing rules. Local and regional legislation dealing with 
the liquidation of FIEs in various major cities and Special Economic Zones was 
passed. However, these laws were not widely enforced. 500 
 
The Foreign Investment Enterprises Liquidation Procedures came into being in 1996. 
This was the first piece of legislation to regulate the liquidation and dissolution 
procedures of FIEs in China. The liquidation and dissolution process is initiated in 
accordance with both the terms of the parties’ contract which may be unique to each 
contract and the FIE liquidation procedure which apply to all FIEs, including JVs and 
WFOEs. 501 
 
An Enterprise may be liquidated and dissolved only as per the circumstances 
specifically listed under the relevant laws and regulations when: 
 
• The term of operation specified in the Enterprise's articles of association expires;  
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 Article 2 of the Measures on Liquidation Procedures for Foreign Investment Enterprises 
 
 • The circumstances for dissolution as specified in the Enterprise's articles of 
association arise;  
• The shareholders/joint venture partners resolve at a meeting to liquidate and 
dissolve the Enterprise; or  
• The contract for the establishment of the Enterprises is terminated by a judgment of 
the Court or an award of an arbitration institution. 502 
 
The new company law of China provides that even investors of a limited liability 
company may petition a court to dissolve the company if it encounters serious 
operational difficulties; it’s continuing existence will seriously prejudice the interests 
of the shareholder; and such difficulties cannot be resolved through any other means.  
 
Amendments have been made to the Equity Joint Venture Law which provides that a 
joint venture contract may be terminated upon agreement by the parties to the joint 
venture upon approval by the approval authority and registration with SAIC. 503  
 
Another basis upon which the joint venture contract may be terminated include the 
occurrence of heavy losses; breach of contract and force majeure.  
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503
 Amendment to Article 13 
 
 The Implementing Regulations for the Law of the People's Republic of China on Joint 
Ventures Using Chinese and Foreign Investment makes provision at Art 90 for early 
dissolution of the joint venture.  
 
The Wholly Foreign-Owned Enterprise Law contains only a very general provision 
that upon termination, they are required to liquidate "in accordance with legal 
procedures" and go through procedures for cancellation of their business license. 504  
 
Except where dissolution is due to expiration of duration, the board of directors of a 
JV must meet and agree unanimously to dissolve the venture.505 Then they must file 
an application for dissolution with the venture's approval authority. Details regarding 
the dissolution are also to be filed with the State Administration for Industry and 
Commerce (SAIC).506 Once dissolution has been approved, the parties must proceed 
with the liquidation of the JV.  
 
There are two categories of liquidation recognized by the FIE liquidation procedures, 
namely, ordinary liquidation and special liquidation.  
 
FIEs that are competent to organize by themselves liquidation committees for their 
own liquidation are free to proceed their liquidation in accordance with the 
stipulations on the general liquidation and for FIEs that are incompetent to do so or 
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 which that have met with difficulties in general liquidation processes, in such cases 
their board of directors, investors or creditors may apply to departments in charge of 
examining and approving the FIEs for a special liquidation. 507 
 
The first step in case of an ordinary liquidation is for the board of directors of the FIE 
to form a liquidation committee consisting of at least three members. 508  The 
committee's tasks include preparing a liquidation plan for approval by the board of 
directors and filing with the original approval authority. 509  
 
In case of a special liquidation, the responsibility for organizing a liquidation 
committee falls to the original approval authority of the FIE510 and such committee 
must include the Chinese and foreign investors, representatives of relevant authorities, 
and relevant professionals. 511 The original approval authority must confirm both the 
liquidation plan and the liquidation report formulated by the liquidation committee.  
 
Both ordinary liquidation and special liquidation require that within 10 days of the 
date of its establishment, the liquidation committee notify known creditors so that 
they may declare their claims; and that, within 60 days of the date of its establishment, 
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 Article 36 of the Measures on Liquidation Procedures for Foreign Investment Enterprises 
 
511
 Article 37 of the Measures on Liquidation Procedures for Foreign Investment Enterprises 
 
 at least two announcements be published in both a national newspaper and a 
provincial or municipal newspaper. 512  The first announcement shall be published 
within 10 days of establishing the liquidation committee. 
 
If the Enterprise is found to be unable to pay its debts in full, i.e. is insolvent, the 
liquidation committee shall apply to the Court immediately to declare the Enterprise 
to be bankrupt and the matter will then be dealt with according to the bankruptcy 
laws.513 
 
Lastly, the foreign investor is required to comply with the following steps before 
officially dissolving the FIE: to obtain a tax clearance certificate from the tax 
authority, customs clearance certificate from the Customs; obtain permission to 
convert proceeds from the liquidation into foreign exchange for distribution of assets 
to foreign parties; and go through registration and cancellation procedures.514 
 
It is noteworthy that the regulations make no mention of unilateral termination or 
dissolution, and current laws and implementation procedures are based, for the most 
part, on the assumption that consent of all investors and approval by the relevant 
approval authority have already been obtained.  
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 Foreign investors need to be aware that the dissolution process is difficult and time-
consuming--a smooth dissolution generally takes at least six months.515 Furthermore, 
the Chinese local authorities tend to be charming and demonstrate great hospitality 
when foreign investors shop for a place to invest. However, they tend to be absent or 
reluctant to advocate for foreign investors' interests when a dispute arises and 
dissolution follows. 516  Thus, foreign investors' main obstacles when they initiate 
dissolution are obtaining the agreement of the Chinese partner and overcoming the 
reluctance of the administrative authority to give its approval. 
 
In the face of refusal by the approval authority, foreign investors have little or no 
choice but to come up with a new strategy or application, though it should be noted 
that intervention by the foreign investor's embassy in China can be effective.  
 
It is however noteworthy that exit options in India may not be as restrictive but can be 
extremely cumbersome. As per estimates of the Union Minister for Corporate Affairs 
in India, it may take just 35 days to register a business in India's financial capital 
Mumbai, but when it comes to winding up a company in the country it can drag as 
long as 10 years. 517  
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 11- IN CONCLUSION 
 
 
FDI flows are usually preferred over other forms of external finance because they are 
non-debt creating, non-volatile and their returns depend on the performance of the 
projects financed by the investors. FDI also facilitates international trade and transfer 
of knowledge, skills and technology. In a world of increased competition and rapid 
technological change, their complimentary and catalytic role can be very valuable.  
 
With economies across the globe struggling against the backdrop of a general 
economic decline, India and China continue to break records in sheer number and 
value of FDI transactions.  
 
It is because of this that I was prompted to undertake this study of comparing FDI law 
and other related laws of China and India. In the course of my research, I studied and 
compared the legal history of the two countries, their investment policies, their 
respective approval and application procedures, their land laws, labour laws, tax laws, 
intellectual property laws and exit mechanisms available to foreign investors.  
 
Through the few months of preliminary research undertaken by me, it is evident that 
the Chinese legal system does have certain positive attributes which possibly 
contribute in making it a favorable investment destination. However, I have also 
discovered that the Indian legal system also has its plus points which it can possibly 
leverage on to close the gap in FDI performance of the two countries. 
  
A glimpse of the Investor perception can be sought from a survey of Canada’s most 
respected corporations conducted by Ipos Reid (and sponsored by KPMG) in 2006 
which revealed that over half of Canada’s CEOs (CEOs of 250 leading companies 
were interviewed) would prefer to do business in China over India.518 Interestingly 
however, among the factors responsible for this preference, greater growth potential, 
familiarity owing to prior business dealings and a faster growing economy were 
mentioned.519 For the minority that preferred India as a more suitable investment 
destination, a better legal system, an active democracy and similarity of business 
culture including use of English language were stated as the reasons.520 
 
Among the positive attributes of the Chinese legal system, which I revealed during 
my research, is the fact that the format of the FDI law in China is far simpler than the 
framework that prevails in India. The use of distinct investment vehicles as starting 
points for laying out the whole body of law makes it very user friendly. India on the 
other hand, has a complicated structure to its laws and a foreign investor is required to 
consult various bodies of legislation for different purposes. 
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 Another visible advantage of the Chinese FDI law is that it is vertically integrated and 
the investor-government interface is thereby very minimal and convenient. This is 
why while it takes a month to start business in China, and three in India. 
 
My research also revealed that tax rates in China are generally lower than those in 
India and this renders the Chinese market more lucrative for investors.  
 
The Chinese government has been known to respond swiftly and that is a major 
advantage that its system possess over India. The pharmaceutical industry in China 
for instance has been criticized widely due to prevalence of fake drugs and the lack of 
intellectual property protection from the government. The 2003 SARS attack, 
worldwide anger over deaths caused by exportation of contaminated food and fake 
drugs, and the execution of Zheng Xioaoyu for granting approval of unsafe drugs, all 
exposed China’s lack of enforcement in the healthcare sector. In response to this, just 
one day after the death of Zheng, amendments were made to the Measures on 
administration of Drug Registration to increase transparency of local food and drug 
administration bureaus. 521 This contributes to investor confidence. 
 
Another area where China has been more pro active than India is, its efforts to deal 
with corruption. In the 2007 Corruption Perceptions Index, Transparency 
International rated China 72nd out of 180 countries and regions, which is the same 
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 ranking as India. 522 The Chinese have reacted to this problem very firmly and have 
probed 9,582 commercial bribery cases worth Rmb 15 billion in 2006 having set even 
higher goals for future actions. The Prosecutors in China also claim that commercial 
bribery has been markedly deterred by the sentencing of several high ranking officials, 
including the former president of China Construction Bank, who was sentenced to 15 
years in prison for taking bribes worth Rmb 42 million, and a former official in 
China’s Ministry of Finance, who received 13 years for taking bribes worth Rmb 215 
million.523 Another step in the direction of finding a solution to this problem is the 
establishment of the national Bureau of Corruption Prevention. 
 
In the area of litigation also, the Chinese government has attempted to update its 
procedural law and hence make litigation more just and equitable. Some of the 
provisions of the Civil Procedure Law of 1991 had created loopholes as a result of a 
lack of specific guidelines and rules, and had failed to meet the requirements of legal 
practice. In China, many litigants who are dissatisfied with the original judgments 
find it difficult to initiate a retrial to pursue their rights in the light of the provisions of 
the Civil Procedure Law 1991 which provides for limited grounds for retrial. Besides, 
parties against whom judgments are enforced manage to escape their obligations with 
impunity, rendering such judgments useless and this had greatly impaired social 
justice. 524 According to statistics released by the Supreme People’s Court, courts 
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 across China handled approximately 2,497,197 first instance civil and commercial 
cases in 1991. In 2006, that number skyrocketed to 4,382,407.525 Therefore, as a part 
of the continuing effort to deal with these issues, a new PRC Civil Procedure Law has 
been enacted which has come into force since April 1, 2008 addressing concerns inter 
alia of retrial procedure and enforcement of judgments.526 
 
The PRC Law on the Mediation and Arbitration of Employment Disputes is another 
important step made by the Chinese government after its promulgation of the labour 
Contract Law in June 2007. Both these moves are intended to better protect the 
legitimate rights and interests of employees and employers, with the latter in respect 
of substantive law and with the former in respect of the procedural system.527 The 
PRC Law on the Mediation and Arbitration of Employment Disputes has made 
several significant improvements in handling labour issues by expanding the scope of 
case acceptance, increasing channels for mediation and arbitration, strengthening the 
effectiveness of mediation agreement, extending the time for statute of limitations, 
shortening the arbitration period and adjusting jurisdiction for arbitration and 
allocation of burden of proof.528 
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 New Land Registration Measures came into effect on July 1, 2008 and they are a 
huge step towards bringing clarity and buyer protection to what has, over the last two 
decades, become a complicated and confusing procedure for registration of 
property.529 In the past with separate registration systems in place for both land and 
building, there was widespread confusion and disputes. The New Land Registration 
Measures intends to rectify this by making a uniform governmental authority at the 
local level responsible for registration of both land and building.530 
 
On the surface it appears that the Chinese government has been actively improving 
and updating its legal system and there have been several new enactments and 
amendments to the law which will go a long way in making the legal set up more 
favourable to investors. Probing a little beneath the surface actually reveals that in 
reality things aren’t what they seem. 
 
For instance, on August 30 2007, the Chinese Anti-monopoly law (“AML”) was 
promulgated. It took 13 years for this law to be adopted and the long delay has been 
driven primarily by political concerns about how it will affect state-owned enterprises. 
Ironically, it could be argued that this is the issue at the very heart of Chinese 
competition law and policy, and that the real competition issues affecting the Chinese 
economy are less the result of anti-monopoly behaviour by corporations, and more 
the result of government involvement in various forms and diverse sectors of the 
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 national economy. This is particularly an issue given that, in virtually all sectors of 
the economy, the government plays a dual role as investor (player) and regulator 
(referee).531 In light of this it is interesting to note that the law exempts state owned 
enterprises from the strict application of law. Such exemptions to state enterprises are 
also applicable to the Chinese Enterprise Bankruptcy Law. Therefore although it 
might appear that with the passing of these new modern commercial laws, China is in 
fact attempting to create a fair legal order. But the fine print reveals that not much is 
likely to change even with the coming into effect of these laws as the numerous 
exemptions and provisos are bound to hamper the efficacy of these laws.  
 
 
However a challenge unique to China is that the majority of large companies in China 
are former or current state owned enterprises and conflicts of interest arise when 
management is appointed by and accountable to the Communist Party rather than by 
the shareholders. Another issue is that of governance as putting laws passed by the 
central government into action at a local level has always been difficult.532 
 
It has been interesting to track the legal history of the two countries and see how and 
why starting from similar socio-economic beginnings, China has managed to take this 
giant leap in a short span of time. 
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 In 1980, China and India had roughly the same income per head but in 2006 China 
had almost the double, fueled by growth rate half again as brisk as India’s.533 During 
that period, China got 10 times more FDI and had five times India’s share of world 
trade.534  
 
The reason for this poor performance of India lies in its history. The first generation 
of Indian leaders was, unfortunately, soaked in the thinking of the Fabian socialists. 
They believed that growth comes from government plans, not profits, and that 
capitalism was the cause of poverty.535 India adopted this outlook, added a dash of 
autarky, and created a mixed economy that managed only the “Hindu growth rate” for 
two generations. 
 
In 1991, however, impelled by crisis, India broke out of this mindset. Since then, 
India has undergone a peaceful cultural revolution. The pace of change is not steady, 
but its direction is inexorable.  
 
This is evident from the current government in India, a coalition in which the 
Communist parties are crucial partners (and India’s communists are considerably 
more economically orthodox than the Chinese variety.) Even so, the recent budget 
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 managed to continue privatization, open pensions and mining to foreign investment, 
and cut corporate taxes and tariffs.536  
 
In 2003, a survey by the Federation of Indian Chambers of Commerce and Industry 
found that 40% of the companies were “positive” on India as an investment 
destination; in 2006, that figure rose to 73%.537 
 
Investors are not only impressed with the range of investment opportunities available 
in India, but with the potential for substantial returns in comparison with those 
currently associated with the Chinese markets, which they criticize as overvalued. By 
significantly increasing the thresholds for most investment sectors, the Indian 
opportunity has become a far more credible and compelling one for foreign 
investors.538 
 
Frenetic interest levels in Indian opportunities over those offered in mainland China 
are also largely attributable to some highly attractive exits made by fund investors in 
the nation. Warburg Pincus’ exit from Bharti Airtel, General Atlantic’s and Oak 
Hill’s Partial exit from IPO of Genpact, are good examples of exits that have grabbed 
the world’s attention and imagination. 
 










 In comparison, the return on investment on Chinese investments for private equity 
investors has not been anywhere near as dramatic.539 
 
When it comes to attracting private equity investments in emerging markets, the 
equation has recently turned in India’s favour. Towards the second quarter of the 
2007 calendar year, the nation marked a milestone of surpassing China, grossing 
US$10 billion over the six month period, compared to the PRC’s US$8 billion.540 The 
shift is all the more remarkable when one considers that in 2006, China grossed 
nearly double India’s US$6 billion in private equity dollars.541 
 
These trends beneath the surface suggest that India can close the gap, and over time, 
even move ahead. Because it’s democratic political set up is more suitable and better 
at accommodating change than China’s autocracy.  
 
China’s hardware in the form of bridges, roads, ports and the like is incomparably 
better than India’s. India’s economic software however, is superior. India’s capital 
markets work the way they should; China’s are a rigged casino. India has more 
engineers and scientists; its domestic entrepreneurs have made a bigger mark.542 
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 And while no one in his right mind wants to go near the creaky, backlogged Indian 
civil courts, India is a country that does try to govern by the rule of law. China, 
ultimately, is a country that will break the rule of law whenever the party feels like it 
deems its power to be threatened even if that “threat” is a few thousand poor peasants 
and their lawyers.  
 
It is also note worthy that China’s one child policy means that it will face the costs of 
a rapidly aging population much sooner than India. India is at that point that its 
institutional strengths (a much richer civil society and a government that can be held 
accountable) give it a decided advantage. At some point, a market economy requires a 
reasonable and flexible political order. In China, that implies the end of the 
Communist Party’s monopoly power, or at least the chance to challenge it without 
being imprisoned.543It’s a whole less traumatic for a democratic country to open its 
economy, as India is doing, than for a dictatorship to open its politics, as China is not 
doing. And that’s why, a generation or so down the line, Its India that is going to be 
the Asian tiger that everyone watches. 
 
The downside of the Indian system is its inadequately slow pace of change and at 
times even its wrong direction. Some investors in India have now started to feel they 
have no protection mechanism short of cumbersome buybacks of equity shares, a task 
famously difficult in downside situations.544 Until April of 2007, private companies 
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 often structured their deals such that the investor received convertible preference 
shares with an option to redeem them in the event that certain targets were not met. 
The system offered protection to investors based on investee performance, until its 
amendement reduced those shares which were not convertible within a defined period 
to the status of external commercial borrowings rather than FDI. The changes made 
the structure a non-starter for most private equity/venture capital funds, as most of 
them would not qualify as “recognised lenders” under the regulations governing 
external commercial borrowings.  
 
Primary concern of investors is security of their investments. Investors seek to have 
collateral for their investment which they may invoke if the need arises. However, the 
foreign exchange laws have been and are very stringent on creation of security over 
Indian assets in favour of non residents.545 
 
India has a good arbitration system and investors are generally comfortable with this. 
However, the concern remains when it comes to enforcement of arbitral awards in 
India, which puts them right back into the Indian court system. Although the 
enforcement of an arbitral award is meant to be a simple and straightforward process 
(with limited grounds available to challenge an award), in practice the actual time and 
effort involved varies on a case by case basis.546 
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 There are lessons that India can learn from its competitors. Whereas China benefits 
from its well laid out structure of investment laws, India continues to have one of the 
most liberal and transparent FDI regimes although lacking in terms of structure and 
ease of reference as noted by several informed observers. This fact however remains 
unpublicized. While it is most important to remove real constraints to investment, it is 
equally important to remove colored perceptions that prospective investors may have 
about India as an investment destination. The planning commission of India in its 
report on FDI has recommended that the government must take steps to provide more 
and better information about policy, regulations, procedures etc., as relevant to each 
sector. 547This could be done through a web site designed with the specific objective 
of facilitating foreign and domestic investment but designed keeping in mind the 
special difficulties perceived by potential foreign direct investors relatively unfamiliar 
with India. According to the report, a strong publicity mechanism needs to be put in 
place, which can project the success stories in various sectors. The administrative 
ministries have an important role to play in this regard.  
 
On the issue of policy uncertainty, which is often cited as a negative feature of India, 
it has to be emphasized that there has been only one incident of major policy reversal 
since 1991. 548  The recent spurt in FDI inflows also requires to be projected 
prominently as an indicator of growing investor confidence. Similarly, some of the 
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 sector initiatives taken by the Government such as the National Mineral policy, the 
Biotech Park scheme, power sector reforms, disinvestments, need to be publicized 
more effectively.549  
 
My investigation of laws and procedures that governs FDI inflows has been aimed at 
proffering an explanation for the confounding low levels of FDI in India. Analyzing 
the laws and procedures that govern FDI inflows leads to a conclusion that India’s 
laws governing FDI are entrenched within and interspersed throughout antiquated 
legislation, offering a structural framework far less conducive to investment entry 
than China’s clearly articulated, three-pronged investment vehicle legislation. 
Furthermore, because state and local authorities are absent from India’s national FDI 
approval process, foreign investors confront additional layers of bureaucracy at the 
state and local levels following national approval, which prolongs the implementation 
of the investment. In contrast, China’s system formally incorporates such regional 
authority into the national approval process and allows the investor to begin 
operations once both approvals are stamped.  
 
Finally, it has become clear that because India abides by the rule of law generally as a 
functioning democracy, it is perhaps less capable of pushing through investor-friendly 
legislation and usurping state’s rights in efforts to provide a more attractive legal 
environment for FDI inflows. Essentially it appears that India may be sacrificing 
financial inflows for better domestic governance.  





Through my extensive research spread over various areas of law, I hope to have lent 
merit to my thesis that China has overtaken India owing to a legal system which is 
more predictable, certain and beneficial to a foreign investor. I also hope that by 
carrying out this comparative study and by analyzing the policies successfully 
followed by China, I have fulfilled my objective of finding out ways and means by 
which India can learn from its prominent competitor and leverage on its strengths to 
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